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Court of Appeals of the District of Columbia 


No. 5558. 

i 

Mt. Vernon, Alexandria and Washington Railway Com¬ 
pany and The Arlington and Fairfax Railway Company, 
Intervener, Appellants, 

vs. 

Andrew W. Mellon, Secretary of the Treasury of the 

United States. 


i 


a Supreme Court of the District of Columbia. 

i 

In Equity. ! 

No. 52609. | 

i 

Mt. Vernon, Alexandria and Washington Railway 

Company, Plaintiff, 

vs. 

Andrew W. Mellon, Secretary of the Treasury of the 

United States, Defendant. 

i 

j 

United States of America, 

District of Columbia, ss: 

\ 

Be it remembered, That in the Supreme Court of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned,, the following 
papers were filed and proceedings had in the above-entitled 
cause, to wit: j 


i 
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1 Bill for Injunction. 

Filed March 18, 1931. 

In the Supreme Court of the District of Columbia. 

In Equity. 

No. 52609. 

Mt. Vernon, Alexandria and Washington Railway 

Company, Plaintiff, 


v. 

Andrew W. Mellon, Secretary of the Treasury of the 

United States, Defendant. 

The plaintiff, the Mt. Vernon, Alexandria and Washing¬ 
ton Railway 1 Company, shows unto the Court the follow¬ 
ing facts: 

1. That the plaintiff is a corporation, created and exist¬ 
ing under and by virtue of the laws of the State of Virginia. 

2. That the defendant, Andrew W. Mellon, is a citizen 
of the United States, a resident of the District of Columbia, 
and Secretary of the Treasury of the United States, and is 
sued in his official capacity. 

3. That by an Act of Congress, -approved August 23, 
1894, entitled “An Act to Authorize the Washington, Alex¬ 
andria and Mt. Vernon Electric Railway Company to ex¬ 
tend its lines of road into and within the District of Colum¬ 
bia, and for other purposes,” (28 Stats. 494), the Washing¬ 
ton, Alexandria and Mt. Vernon Electric Railway Com¬ 
pany, which was a corporation existing under the laws of 
the State of Virginia, is authorized to extend its line of 
street railroad and to operate the same within the District 
of Columbia, with the necessary switches, turn-outs and 
other mechanical devices, and it was provided therein that 
the said Railway should be constructed in a substantial and 
durable manner, and that all rails, electrical and mechani¬ 
cal —, plants, conduits, stations, etc. should be of ap- 

2 proved pattern, subject to the approval of the Dis¬ 
trict Commissioners and that the said Company 
should furnish and maintain passenger houses and transfer 
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stations, as required by the Commissioners of the District 
of Columbia, along and over a certain route therein pre¬ 
scribed, commencing on B Street between 7th and Sth 
Streets, Northwest, at a point to be designated by the Com¬ 
missioners of the District of Columbia, thence westward 
along B Street to 13V2 Street, thence northward on 13V2 
Street to E Street, by a single track, thence westward on E 
Street to 14th Street on a single track, thence southward 
on 14th Street, using the tracks of the Belt I Line Street 
Railway (now the Washington Railway and Electric Com¬ 
pany) to the Potomac River, thence across the Potomac 
River by a suitable ferry or transfer barge to the Virginia 
shore, with the privilege of a double track on B Street from 
13% Street connecting with the Belt Line Street Railway 
tracks at 14th Street. 

4. That by Act of Congress approved June 6, 1902, en¬ 
titled, “An Act to Increase the Limit of Costs of Certain 
Buildings, to Authorize the Purchase of Sites for Public 
Buildings, to Authorize the Erection and Completion of 
Public Buildings and For Other Purposes,” (32 Stats. 321) 
the Commissioners of the District were authorized and 

i 

directed to change the route of said Washington, Alexandria 
and Mt. Vernon Electric Railway Company in ;such manner 
as to cause a certain portion of D Street to be vacated by 
the tracks of the said company as then located thereon and 
to be located elsewhere, and jurisdiction was conferred 
thereby upon the Supreme Court of the District of Colum¬ 
bia upon petition of the said company to inquire into, hear 
and determine the amount of actual cost and expense to 
the Company for the removal of its tracks fijom B Street 
under the provisions thereof, and to enter judgment against 
the United States and the District of Columbia 
3 jointly therefor, all of which was don^. 

5. That by Sec. 12 of an Act of Congress approved 
February 12, 1901, entitled, “An Act to Provide for Elimi¬ 
nating Certain Grade Crossings on the line iof the Balti¬ 
more and Potomac Railway Company in the City of Wash¬ 
ington, District of Columbia, and Requiring Said Company 
to Depress and Elevate Its Tracks and to Enable It to Re¬ 
locate Part of Its Railroad therein, and for Other Pur¬ 
poses,” (31 Stats. 767, 772), and an act amendatory thereof 
approved July 1, 1902, the said Railway Company was re¬ 
quired to relocate its tracks and to enter the District of 
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Columbia over the Highway Bridge using a double track 
line to be constructed thereon by it. (32 Stats. 552, 598). 

6. That under the authority of the aforesaid Act of 
Congress, approved August 23, 1S94, as modified by the 
aforesaid Acts set out in paragraphs 4 and 5 hereof, the 
said Washington, Alexandria and Mt. Vernon Electric Rail¬ 
way Company constructed its lines of street railway in and 
upon certain streets within the District of Columbia, with 
the approval and sanction of the Commissioners of the Dis¬ 
trict of Columbia, as therein provided, including the fol¬ 
lowing streets and public places, to-wit: 

B Street northwest from 14th Street northwest to 1314 
Street northwest (double track) with a spur track on B 
Street, northwest, between 13*4 and 13th Street- north¬ 
west; north on 1314 Street northwest to D Street north¬ 
west, D Street northwest from 1314 Street east to 12th 
Street, south on 12th Street from D Street to C Street 
northwest; west on C Street northwest from 12th to 14th 
Street northwest, all single track and in addition thereto, 
owned in conjunction with the Washington Railway & 
Electric Company for their joint use, a double track street 
railway extending south from 14th Street and B Street 
northwest to Water Street, southwest, and from thence 
through Potomac Park by double track railwav to 
4 and across the Highway Bridge, thence into Vir¬ 
ginia. 

7. That Section 4 of said Act required said railway to 
be constructed in a substantial and durable manner and all 
rails, electric and mechanical appliances, conduits, stations, 
etc., to be of a improved pattern and subject to the approval 
of the District Commissioners, and that said Railway was 
so constructed at great cost and expense to the said Wash¬ 
ington, Alexandria and Mt. Vernon Electric Railway. 

8. That Section 7 of the said Act of August 23, 1894, 
made it lawful for the said Railway Company, its succes¬ 
sors or assigns , having first obtained the permission of the 
Commissioners of the District of Columbia to make all 
needful and convenient trenches and excavations in any of 
said street's or places where the said Company may have the 
right to construct and operate its road and place in said 
trenches and excavations all needful and convenient de¬ 
vices and machinery for operating said railroad, and Sec¬ 
tion 8 required it, before commencing work on such streets, 
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to deposit with the Treasurer of the United States to the 
credit of the Washington Aqueduct such sums as the Secre¬ 
tary of War might consider necessary to defray all the ex¬ 
pense to be incurred by the United States in connection 
with the inspection of the work of construction of said rail¬ 
road on such streets and in making good any damages done 
by the Company or its works, or by any contracting agents 
to any of the mains, fixtures or apparatus of said water 
works, and in completing, as the Secretary of A^ar may con¬ 
sider necessary, any of the work that the said Company 
might include or refuse to complete, or that the Secretary 
of War might consider necessary for the safety of said 
mains, fixtures or appurtenances. 

And to thereafter deposit such further sums for said pur¬ 
poses as the Secretary of War might consider necessary, 
all of which was done. 

5 9. That Section 11 of said Act required said Com¬ 

pany to run its street cars by underground cable or 
underground electric power. 

10. That Section 17 of said Act provided that the said 
Company should 

“have at all times the free and uninterrupted use of the 
roadway subject to the rights of the public, ahd if any per¬ 
son or persons should wilfully, mischievously and unlaw¬ 
fully obstruct or impede the passage of cars over said 
Railway Company with a vehicle or otherwise, or in any 
manner molest, or interfere with passengers ;or operatives 
while in transit, or destroy or injure the cars or depots, 
stations or other property belonging to the j said Railway 
Company, the person or persons so offending’’ were sub¬ 
jected to fines and penalties, and in addition to said penalty 
“for any loss or damage occasioned by his, or her, or their 
act as aforesaid.” 

11. That Section 24 provided that all the Conditions, re¬ 
quirements and obligations imposed by the terms of that 
Act should be complied with by any and all 1 successors to 
and assigns of said Company. 

12. That this plaintiff is the successor in Title to all of 
the property so constructed, owned and operated by the 
said Washington, Alexandria and Mt. Vernon Railway 
Company, and is now in the possession, ownership and oc- 
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cupancy thereof, and all of its rights, privileges and fran¬ 
chises, and is operating the same daily and transporting 
between the City of Washington and the adjacent State of 
Virginia over said tracks from 10,000 to 15,000 passengers 
per day. 

13. That by Act of Congress, approved May 25, 1926, en¬ 
titled, “An Act to Provide for the Construction of Certain 
Public Buildings and Other Purposes’’ to enable the 
6 Secretary of the Treasury to provide suitable ac¬ 
commodations in the District of Columbia for the 
executive departments and independent establishments of 
the government not under any executive department, he 
was authorized and directed to acquire by purchase, con¬ 
demnation, or otherwise such sites and additions to sites as 
he should deem necessary, and to cause to be constructed 
thereon and upon lands belonging to the government con¬ 
veniently located and available for the purposes, adequate 
and suitable buildings for any of the foregoing purposes 
and to purchase buildings, and to remodel, enlarge and ex¬ 
pand such buildings, and provide proper approaches and 
other necessary improvements to the sites thereof; and 
provided that the sum of Fifty Millions of Dollars therein 
authorized for projects in the District of Columbia should 
be used exclusively for the purpose of acquiring by pur¬ 
chase, condemnation, or otherwise, south of Pennsylvania 
Avenue, and West of Maryland Avenue, projected in a 
straight line to Twining Lake, such sites or additions to 
sites as the Secretary may deem necessary to provide such 
suitable office accommodations in the District of Columbia, 
above mentioned, of constructing adequate and suitable 
buildings, for the furnishing of such office accommodations 
on such sites or additions to sites, or on sites already owned 
by the government, south of Pennsylvania Avenue and west 
of Maryland Avenue, as above mentioned, and of providing 
suitable approaches to said buildings, and beautifying and 
embellishiitg their surroundings as nearly as may be prac¬ 
ticable in harmony with the plan of Peter Charles L’Enfant. 
And he was authorized to carry on the construction work 
therein authorized by contract as he deemed most advan¬ 
tageous to the United States. It further provided that in 
all cases where the construction of buildings in the Dis¬ 
trict of Columbia under the provisions of said Act requires 
the utilization, in the opinion of the Secretary of the Treas- 
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ury, of contiguous squares as sites theteof, authority 

7 was thereby * 4 given for closing and Vacating such 
portions of streets as lie between such squares and 

such alleys as intersect such squares, and the portions of 
such streets and alleys, so closed and affected!, shall thereby 
become parts of such sites.’’ 

14. That by Act of Congress, approved January 13, 1928, 
the Act last above mentioned, approved Majt 25, 1926, was 
amended, “so as to authorize and direct” the Secretary of 
the Treasury “to acquire by purchase, condemnation or 
otherwise, all the lands obtainable with the fhnds that may 
be appropriated, including buildings and ofher construc¬ 
tions included within the triangle bounded by Pennsylvania 
Avenue and B Street, extending from 15th Street to 6th 
Street, northwest, and reservations A, B, G and D except 
property owned by the United States or the District of 
Columbia, as such lands appear in the records of the Office 
of the Surveyor of the District of Columbia.: 

15. That within the limits of the area described in the 
said Act of January 13, 1928, set out in the last preceding 
paragraph, Numbered 14, the tracks, underground construc¬ 
tions and works of the plaintiff company above described 
are located on and occupy streets therein as follows, to-wit: 

“From B Street Northwest, and 14th Stteet Northwest 
to 13% Street Northwest, double track; (with a spur track 
on B Street, Northwest, between 13th Street and 13% 
Street, Northwest) north on 13% Street Northwest, to D 
Street, Northwest; east on D Street, Northwest from 13% 
Street to 12th Street; from D Street south on 12th Street 
to C Street Northwest, west on C Street Northwest from 
12th to 14th Street Northwest, crossing Ohio Avenue at 
13% Street, all in the exclusive possession land ownership 
of the plaintiff, and, in addition thereto, it owns in joint 
ownership and possession with the Washington Railway & 
Electric Company, the entire doublq track line of 

8 street railway from C Street, Northwest, south on 
14th Street to Water Street, and within said terri¬ 
tory conducts and maintains its terminal station, depot and 
waiting rooms for the accommodation of its passengers at 
the intersection of 12th Street, Pennsylvania Avenue and D 
Street, Northwest. 

16. That the Secretary of the Treasury, under the pro¬ 
visions of the Act aforesaid, has, by purchase or condemna- 
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tion proceedings, acquired most of the property in the terri¬ 
tory above mentioned, except the building in which the 
plaintiff’s offices, waiting room and station facilities are 
maintained and the streets aforesaid and the tracks and 
works of the plaintiff located therein, bounded by B Street 
north, Pennsylvania Avenue, 15th Street to and beyond 
12th Street north, and possibly further. 

17. That the Secretary of the Treasury in pretended 
reliance on Section 2 of the Act of May *25, 1926, above 
mentioned, has announced his intention, and that of the 
Treasury Department of the United States, acting under 
and pursuant to his authority to commence excavating in 
the near future “of the foundation of certain buildings to 
be erected in the so-called triangle,” which he claims will 
necessitate “closing of Ohio Avenue from 12th to 13th 
Street, 13th Street from B Street to Ohio Avenue, D Street 
from 12th to 13th Street, C Street from 12th to 13th Street, 
and 13y 2 Street from Ohio Avenue and B Street”, and has 
requested and required the Public Utilities Commission of 
the District of Columbia to serve notice on the plaintiff to 
remove its tracks, structures and facilities from the afore¬ 
said portions of the streets aforesaid “coincident with the 
beginning of demolition of structures on the adjacent 
squares” at some unnamed date and that, “It is the under¬ 
standing of the Department that such removals and diver¬ 
sions shall be without expense to the United States.” 

18. That the continued and uninterrupted use of 

9 its said tracks, structures and facilities within said 
triangle are absolutely essential to the performance 

of its duties to the public under said Acts of Congress and 
to comply with the foregoing order will absolutely destroy 
and render valueless the entire works and structures afore¬ 
said of the plaintiff within the territory above mentioned, 
and will render them utterly useless, the present cost of 
reproduction of which would be approximately One Hun¬ 
dred Eighty-Three Thousand, One Hundred and Five Dol¬ 
lars ($183,105), and the present worth of which, less de¬ 
preciation, is at least One Hundred Twenty-Two Thousand, 
Seventy Dollars ($122,070). 

19. That in addition to the destruction and confiscation 
of the plaintiff’s property within the limits aforesaid, it 
■would render useless plaintiff’s investment in the entire 
residue of its system of railway tracks, located in the Dis- 
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trict of Columbia, as well as that located in the State of 
Virginia, the cost of reproduction and present worth of 
which, less depreciation, exceeds the sum of! Six Hundred 
and Ninety Thousand Dollars ($690,000).; In addition 
thereto, such compliance will render valueless and destroy 
the investment of the Arlington and Fairfax Railway Com¬ 
pany, a corporation existing under the lawk of the State 
of Virginia, which also operates trolleys I over its own 
tracks from the State of Virginia into the City of Wash¬ 
ington over the tracks of the plaintiff company, which 
tracks and connections were constructed npon the faith 
of the Acts of Congress aforesaid, and in reliance upon the 
permanency of the connections thereby authorized and 
effected. i 


20. That no provision is made by law for 1 relocating the 
tracks and structures of the plaintiff so sought to be re¬ 
moved; that neither the defendant, the Honorable Secre¬ 
tary of the Treasury of the United States nor any other 
person or instrumentality of government proposes or has 
proposed to acquire the rights and property afore- 
10 said of the plaintiff by condemnation proceedings, 
or by contract, or to make compensation to the 
plaintiff for the property so proposed to be taken or de¬ 
stroyed, and have taken no steps in that direction, but on 
the contrary, claim the right to take possession of said 
property, exclude the plaintiff therefrom,! and interrupt 
the plaintiff in the exercise of its franchises land operations 
of its property aforesaid, without compensation, and 
threatens to barricade said streets and to destroy and 
scrap the said property and remove the Same from the 
streets aforesaid, and unless restrained, vdur complainant 


is informed, believes and charges that the! defendant and 
subordinates acting under his direction will do so, and 
attempt to close all of the said streets in said territory, to 
destroy all of the plaintiff’s property therein, will prevent 
them from operating their system of street railways over 
any of said tracks in said territory, which will make it 
practically and physically impossible to operate any por¬ 
tion of its street railway system within ;the District of 


Columbia for lack of terminal and turning facilities, greatly 
to the prejudice and loss and inconvenience of many resi¬ 
dents of the State of Virginia and of the District of Colum- 


2—5558a , 
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bia, the majority of whom are employees of the Govern¬ 
ment of the United States resident in Virginia, who have 
purchased homes in reliance on the permanence of said 
railway, and to the utter destruction of the property rights 
and franchises of the complainant within the territory 
aforesaid. 

Such action would be destructive of the plaintiff’s prop¬ 
erty aforesaid contrary to and without warranty of law, 
and contrary to the provisions of the Fifth Amendment of 
the Constitution of the United States. 

21. That it was not the intent or purpose either of the 
Act of May 25, 1926, nor that of January 13, 1928, 

11 aforesaid, to authorize the Secretary of the Treasury 
to close those portions of any street within the area 

therein mentioned, lawfully occiijncd under authority of 
Congress by street railway tracks, nor to authorize him to 
destroy the property rights and franchises of the plaintiff 
therein without just compensation and without process of 
law. If the first had been the purpose, it would have been 
beyond the power of Congress to delegate to the Secretary 
of the Treasury such power, and the latter would have been 
contrary to the express inhibitions of the Fifth Amendment 
of the Constitution of the United States. 

22. Such action is in derogation of the Act of Congress 
aforesaid granting the franchise aforesaid to the 'Washing¬ 
ton, Alexandria and Mt. Vernon Railway Company, its suc¬ 
cessors and assigns, as well as of the Act of May 25, 1926, 
and January 13, 1958, aforesaid, and would deprive the 
plaintiff of its property without due process of law, without 
just compensation or adequate means of redress; and the 
plaintiff is without other adequate remedy at law. 

Prayer. 

The plaintiff therefore prays that a writ of subpoena may 
be issued requiring the defendants to answer the allega¬ 
tions of this bill; that pending such answer, a preliminary 
restraining order may be issued enjoining and restraining 
the defendant, his subordinates, employees and agents, or 
any of them, from destroying or otherwise injuring any of 
the tracks, works or structures, stations or terminal facili¬ 
ties of the plaintiff within the area above mentioned, or 
closing any of the streets occupied by its tracks and from 
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interfering with the plaintiff in the operation of its cars 
over the said tracks on said streets or otherwise molesting 
the plaintiff in the free and undisturbed u^e of its fran¬ 
chises under the Act of August 23, 1894, aforesaid, and the 
Acts amendatory thereof. And that upon jfinal hearing, 
the said injunction may be made permanent and per- 

12 petual, and that all other relief, general and special, 
mav be granted vour petitioner. 

MT. VERNON, ALEXANDRIA AND WASH¬ 
INGTON RAILWAY COMPANY, 

By ROBERT L. MAY, j 

President, 

JNO. S. BARBOUR, 

C. B. G ARNETT, 

GARDNER L. BOOTHE, 

Attorneys for Plaintiff. 

\ 

District of Columbia, To wit: 

j 

I, Robert L. May, being first duly sworn according to 
law, on oath depose and say that I am President of the Mt. 
Vernon, Alexandria and Washington Railway Company, 
that I have read the foregoing bill bv me subscribed and 
know the contents thereof, that the matters and things 
therein stated as of my personal knowledge are true, and 
those stated upon information and belief, I believe to be 
true. 

ROBERT L. MAY. 

Subscribed and sworn to before the undersigned Notary 
Public in and for the District of Columbia, this 17th day of 
March, 1931. 

[seal.] ELVA RICHARDY, 

Notary Public. 

i 

13 Motion for Preliminary Injunction. 

Filed March 18, 1931. 

i 

i 

I 

# # * m # * j * 

! 

Now comes the plaintiff in the above entitled cause and 
moves the Court to grant a temporary restraining order or 
a preliminary injunction enjoining and restraining the de¬ 
fendant, his subordinates, employes and agents, or any of 
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them, from destroying or otherwise injuring any of the 
tracks, works or structures, stations or terminal facilities 
of the plaintiff within the area in the City of Washington 
between B Street, 14th Street, 12th Street and Pennsyl¬ 
vania Avenue, Northwest, or closing any portions of the 
streets within said area occupied by the street railway 
tracks of the undersigned plaintiff within said area, and 
from interfering with the said plaintiff in the free, undis¬ 
turbed and unobstructed use of its tracks and franchise 
within said area until the further order of the Court. 


MT. VERNON, ALEXANDRIA AND WASH¬ 
INGTON RAILWAY COMPANY, 

Bv JNO. S. BARBOUR, 

JOHN S. BARBOUR, 

C. B. GARNETT, 

C. B. GARNETT, 

GARDNER L. BOOTHE, 

GARDNER L. BOOTHE, 

Its Attorneys. 


14 To the Honorable Andrew W. Mellon, 

Seeretarv to the Treasury of the United States: 

» • 

Take notice that the foregoing motion will be for hearing 
on Friday next, March 20th, at ten o'clock A. M., or as soon 
thereafter as the attention of the Court can be obtained. 
Respectfullv, 

JNO. S. BARBOUR, 

JOHN S. BARBOUR, 

C. B. GARNETT, 

C. B. GARNETT, 

GARDNER L. BOOTHE, 

* GARDNER L. BOOTHE, 

Attorneys for Plaintiff. 

Marshal’s Return. 

Served a copy of the within motion on Andrew W. Mel¬ 
lon, Sect, of Treasure of U. S. 3-18-31 personally: 

EDGAR C. SNYDER, 

U. S. Marshal in and for the Dist. of Columbia , 

By HARRY C. ALLEN, 

Deputy U. S. Marshal. 

B. 
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i 

15 Motion for Leave to Amend the Plaintiff’s Bill. 

i 

Filed March 20, 1931. 

i 

* * * * • * | • 

I 

Now comes the plaintiff and moves the Court, for leave 
to amend the original bill in this case by adding* to Para¬ 
graph 21 thereof the following allegation : j 

; 

“And in neither case is there any excu$e, necessity or 
justification in fact or in law for closing any portion of the 
streets aforesaid occupied by the tracks and constructions 
of the plaintiff and thereby destroying the plaintififfs prop¬ 
erty, and any attempt on the part of the defendant or those 
acting under and pursuant to his authority to so close the 
same will constitute an arbitrary exercise of power without 
necessity justifying the same and contrary to the true 
intent and purpose of the Act under which he assumes to 
be acting. ’ ’ j 

MT. VERNON, ALEXANDRIA AND 
WASHINGTON RAILWAY COM¬ 
PANY, I 

By JNO. S'. BARBOUR, j 

Attorney for Plaintiff. 

i 

16 Order Allowing Amendment to the Plaintiff’s Bill. 

i 

j 

Filed March 20,1931. j 

l 

i 

• *#*#!#* 

i 

i 

! 

i 

This day came the plaintiff and filed his petition asking- 
leave to amend Paragraph 21 of his original bill in the 
manner set out in said petition, and, with the consent of 
the defendant, j 

It is ordered by the Court this 20th day of March, 1931, 
that leave is granted the plaintiff to ameiid Paragraph 21 
of the original bill in this case in accordance with his peti¬ 
tion to that effect, and thereupon the bill was so amended, 
and by like consent of parties the motion for a preliminary 
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injunction returnable today is continued until the 10th day 
of April, 1931. 

! JAMES M. PROCTOR, 

Justice. 

Consented to. 

daniel p. McDonald, 

Attorney for Defendant. 

17 Petition for Permission to Intervene as a Party 

Plaintiff. 

Filed March 31, 1931. 

• •••••• 


To the Honorable The Supreme Court of the District of 
Columbia, Holding a Court of Equity: 

The petitioner, the Arlington and Fairfax Railway Com¬ 
pany respectfully shows unto the Court the following 
facts: 


1. That the petitioner is a corporation organized and 
existing under and by virtue of the laws of the State of 
Virginia. 


2. That the defendant, Andrew W. Mellon, is a citizen of 

the United States, a resident of the District of Co- 
18 lumbia, and Secretary of the Treasury of the United 
States, and is sued in his official capacity. 

3. That the petitioner operates an electric railway from 
Fairfax, Virginia, to Twelfth Street and Pennsylvania 
Avenue, X. W., District of Columbia, over its own tracks 
from Fairfax, Virginia, to Arlington Junction, Virginia, 
and over the tracks of the plaintiff, The Mt. Vernon, Alex¬ 
andria and Washington Railway Company, from Arling¬ 
ton Junction, Virginia, to Twelfth Street and Pennsylvania 
Avenue, N. W., District of Columbia. 

4. That the petitioner has been engaged in the aforesaid 
Railway operation over a period of many years, and it has 
been transporting passengers over its said road as afore¬ 
said into and out of the District of Columbia for approxi¬ 
mately’ twentv-seven (27) years. 

» • ' * 

5. That the petitioner transports over its said railway 
over two million (2,000,000) passengers per year into and 
out of the District of Columbia. 
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6. That the petitioner company operates its cars over 
the tracks of the plaintiff company, the Mt. Vernon, Alex¬ 
andria and Washington Railway Company, under the 
terms of a contract by and between the two sjaid companies, 
from Arlington Junction, Virginia, to Twelfth Street, N. 
W., and Pennsylvania Avenue, District of Columbia. 

7. That the investments in the petitioner Company were 
made upon the understanding that the cars of the said 
Company would be operated into the District of Columbia 
and to the terminal of the plaintiff Comply at Twelfth 
Street and Pennsylvania Avenue, N. W. 

8. That if the action mentioned and described bv the 
plaintiff in its Bill for Injunction is taken jby the defend¬ 
ant, it will seriously and irreparably impair the invest¬ 
ments in the petitioner Company, without compen- 

19 sation to it, contrarv to and without warrantv of 
law, and contrary to the Fifth Amendment to the 
Constitution of the United States. 

9. That by reason of the facts herein stated any action 
taken by the Court on the Bill for Injunction of the Plain¬ 
tiff in this case would materially affect the interest of your 
petitioner. 

Wherefore, the premises considered, }tour petitioner 
prays: 

1. That it be allowed to intervene in this proceeding as 
a party plaintiff for the purpose of taking! such action as 
may be expedient for it to take in order to protect its rights 
therein. 

2. That the Bill for Injunction filed herein by the plain¬ 
tiff, or so much thereof as may be necessarV and pertinent 
be taken and adopted as the Bill for Injunction of your Peti¬ 
tioner. 

3. That the Prayers of the Plaintiff be talten and adopted 
as the Pravers of vour Petitioner. 

ARLINGTON AND FAIRFAX RAIL¬ 
WAY COMPANY, 

By JULIUS H. PARMELEE, 

First Vice-President. 

ESCII, KERR, WOOLLEY, ! 

NEWTON & SHI PE, 

By A. K. SHIPE, ! 

Attorneys for Intervenor. 
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Julius H. Parmelee, being first duly sworn deposes and 
says that he is First Vice President of the Arlington and 
Fairfax Railway Company, the Petitioner in the above enti¬ 
tled cause, that he is authorized to sign this petition on be¬ 
half of said petitioner; that he has read the foregoing 
petition by him subscribed and knows the contents 

20 thereof; that he has personal knowledge of the mat¬ 
ters referred to in said petition, and that he believes 

that all the allegations therein contained are true. 

JULIUS H. PARMELEE. 

Subscribed and sworn to before me this 27th day of 
March, 1931. 

[seal.] JESSIE G. LANE, 

Notary Public. 

21 Order Permitting Intervention of the Arlington and 

Fairfax Railway Company as Party Plaintiff. 

Filed March 31, 1931. 

******* 


This cause coming on to be heard upon motion made by 
counsel for the intervention of the petitioner, the Arlington 
and Fairfax Railway Company, in the above entitled cause, 
and on showing made to the Court, it is by the Court the 
31st day of March, 1931 

Ordered, that the Arlington and Fairfax Railway Com¬ 
pany be and it hereby is permitted to intervene in the 
22 above entitled cause as a partv plaintiff. 

JESSE C. ADKINS, 

Justice. 


We accept service of motion of intervenor and interpose 
no objection to granting of this order. 

JOHN S. BARBOUR, 
CHRISTOPHER B. GARNETT, 
GARDNER L. BOOTHE, 

Attorneys for Plaintiff. 

daniel p. McDonald, 

Attorney for Defendant. 
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23 Order Extending Time for Filing Answer. 

Filed April 7, 1931. j 

* * • * # • ! * 

j 

By consent of counsel it is by the Court this 7th day of 
April, 1931, | 

Ordered that the defendant have until five davs after this 

i * 

Court has rendered its decision upon the preliminary mo¬ 
tion for injunction in which to answer or otherwise plead to 
the bill filed in this cause. 

JAMES M. PROjCTOR, 

Justice. 

i 

We consent. 

JNO. S. BARBOUR, 

C. B. GARNETT, ! 

GARDNER L. BOOTHE, | 

Counsel for the Mt. Vernon, Alexandria 
and Washington Railway Company. 

A. K. SHIPE, | 

Counsel for the Arlington and ! 

Fairfax Railway Competing. 

i 

24 Memorandum of Court. 

Filed October 21, 1931. ! 

i 

i 

i 

# *#*#*! # 

i 

Plaintiff moves for a preliminary injunction to restrain 
the Secretary of the Treasury from tearing down the build- 
ing occupied by it as a terminal, and from Jetting a con¬ 
tract for the excavation of certain streets occupied by its 
tracks. 

The terminal has been purchased by the United States, 
and a notice has been served on plaintiff; to quit those 
premises on October 1, 1931. The United States has the 
right to eject its tenant and to demolish itsiown property. 
The United States is a necessary party to the suit so far 
as the terminal is concerned, and has not consented to be 
sued. For both reasons plaintiff’s motion must be denied 
as to the terminal. See authorities collected in opinion in 
Poli v. Mellon, Equity No. 51,860, in this court. 
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The United States has acquired all the lands in the 
squares contiguous to the streets occupied by the tracks 
involved. 

The Secretary has decided to erect public buildings 
which will occupy two or more squares in the area involved, 
and he proposes to close the streets which are thus to be¬ 
come part of the sites for the new buildings. This act 1 ’on 
is expressly authorized by Congress. The Secretary now 
desires to accept bids for the excavation of the sites, in¬ 
cluding the streets which are to be closed. 

Plaintiff Contends: that it has a property right in the 
streets where its tracks are laid; that the legislation under 
which the Secretary is proceeding if intended to amend 
its franchise (which it denies) authorizes the purchase of 
its tracks; and that to destroy its tracks would be taking 
its property without just compensation. 

The Secretary denies that the legislation authorizes the 
purchase of plaintiff’s tracks. He also denies that plain¬ 
tiff’s property is being taken, but if he is mistaken 
25 in this respect he asserts that plaintiff has a com¬ 
plete remedy by suit in the Court of Claims for the 
value of its property alleged to be taken. 

Plaintiff alleges that removal of its tracks will compel 
abandonment of its entire svstem because of its inabilitv 
to enter the 1 city of Washington; and that this will cause 
irreparable loss both to itself and to its passengers, esti¬ 
mated to number more than 2,000,000 per annum. 

For these reasons plaintiff argues that a preliminary 
injunction should issue pending the trial. 

The Secretary replies that a temporary injunction will 
cause heavv loss to the government and seriouslv retard 
completion of government buildings urgently needed, and 
which he has been directed by Congress to construct. 

The Arlington and Fairfax Railway has intervened, and 
it joins in the motion for preliminary injunction. Its 
rights depend on those of plaintiff, and it will be sufficient 
hereafter to discuss only plaintiff’s contentions. 

1. In my judgment the Acts of Congress under which 
the Secretary of the Treasury is acting do not authorize 
him to acquire by 'purchase or otherwise plaintiff's tracks . 

The Secretary’s authority is conferred by the Act of 

Mav 25, 1926 as amended in 1928. 

* 
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The Act of May 25, 1926 (44 Stat. 630) states that it is 
for the purpose of enabling the Secretary of the Treasury 
to provide suitable accommodations in the District of 
Columbia and elsewhere for the housing of the various de¬ 
partments and other branches of the government. 

In section 1 the Secretary is directed— 

“to acquire by purchase, condemnation or otherwise such 
sites and additions to sites as he may deeni necessary’’; 

i 

i 

26 and to cause suitable buildings to he constructed 
thereon; and also 

I 

“to purchase buildings if found to be * T * suitable 
for the purposes of this Act, together with the sites thereof, 
and to remodel such buildings.” 

The Act provides that $50,000,000 shall bb used for the 
purpose of acquiring by purchase, condemnation or other¬ 
wise, south of Pennsylvania Avenue and west of Maryland 
Avenue, projected in a straight line, “such sites or addi¬ 
tions to sites as the Secretary of the Treasury may deem 
necessary to provide such suitable office accommodations 
in the District of Columbia”, * * *; 


“of constructing adequate and suitable buildings for the 

* * * accommodations,” etc. 


furnishing of such 


This section closes with the following: 

“In all cases where the construction of buildings in the 
District of Columbia, under the provision^ of this Act, 
requires the utilization, in the opinion of the Secretary of 
the Treasury, of contiguous squares as sit^s thereof, au¬ 
thority is hereby given for closing and vacating such por¬ 
tions of streets as lie between such squares and such alleys 
as intersect such squares, and the portions of such streets 
and alleys so closed and vacated shall thereupon become 
parts of such sites.” 


Section 6 provides that no land for sites br enlargement 
of sites for certain public buildings in the District of 
Columbia shall be acquired or taken without the approval 
of the Commission therein named. 

Under this Act the Secretary is authorized to acquire 
both sites for buildings and buildings already constructed. 


i 
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The Act of January 13, 1928 (45 Stat. 51) amends the 
foregoing Act by directing the Secretary to— 

4 ‘acquire by purchase, condemnation or otherwise all the 
lands obtainable with the funds that may be appropriated, 
including buddings and other structures, included within 
the triangle bounded by Pennsylvania Avenue and B 
Street, extending from Fifteenth Street to Sixth Street, 
northwest, and reservations A, B, C and D, except prop¬ 
erty owned by the United States or the District of Colum¬ 
bia, as such lands appear in the records of the office of the 
survevor of the District of Columbia.” 

Restating it. this amendment directs the Secretarv 
27 to acquire all of the lands in the area mentioned, 
including buildings and other structures, except 
property owned by the United States or the District of 
Columbia. 

Standing alone, I think the Act of 1928 authorizes the 
purchase of buildings and structures in the triangle only if 
they are located upon lands being purchased; and the Act 
does not authorize the purchase of lands already belong¬ 
ing to the District of Columbia or the United States. 

Plaintiff’s! tracks are located upon public streets which 
are land already belonging to the United States (Smith v. 
Washington, 20 How. 135, 147) and not authorized to be 
again acquired. 

Construing the Act of 1928 as part of the Act of 1926 I 
think the two acts authorize the purchase of lands to be¬ 
come the sites of new government buildings, and the pur¬ 
chase of existing buildings (including the land on which 
they are located) to be used for government purposes. 

But I am convinced that Congress by the legislation in 
question did not authorize the purchase of railroad tracks 
or other structures in the public streets, the fee simple 
title to which is already in the United States. 

2. Congress authorized the closing of the streets in which 
plaintiff's tracks are laid. 

Where, in the opinion of the Secretary of the Treasury 
the construction of buildings in the District of Columbia 
requires the utilization of contiguous squares as sites 
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thereof, the Act of 1926 expressly authorizes the closing of 
such portions of streets as lie between those squares. 

The Secretary has announced that in his opinion the con¬ 
struction of the buildings does require the utilization .of 
contiguous squares, and that the streets named in the bill 
of complaint are to be used as parts of the sites. 

28 This necessarily requires removal of plaintiff’s 
tracks from the streets to be closed. 

Congress knew the tracks were in those streets, but did 
not limit the authority of the Secretarv. 

In my judgment the Act of 1928 to this extent repeals or 
alters and amends tlie acts upon which plaintiff relies. 


3. It is very doubtful in my opinion whether plaintiff 
noiv has any property rights in the streets to be closed. 

i 

i 

As alleged by plaintiff its assignor was authorized to 
construct its line into the city of Washington by the Act of 
August 23, 1894 (28 Stat. 494), and did build! its tracks in 
certain streets; at the time of the construction of the 
present Municipal Building plaintiff was required to re¬ 
move its tracks from E Street, Northwest, and was author- 
ized to lay them in their present location, and it was reim¬ 
bursed by Congress for the cost of making this change 
(Act of June 6, 1902, 32 Stat. 321). Certain other legisla¬ 
tion authorized it to build its tracks over the Highway 
Bridge (31 Stat. 767, 772; 32 Stat. 552, 598). j 

It is true that the Act of 1894 required the railway to be 
constructed in a substantial and durable majnner, and all 
rails, electrical and mechanical appliances, ietc. were re¬ 
quired to be of approved pattern and subject to the ap¬ 
proval of the District Commissioners, and said railway 
was so constructed, and at great cost and expense. 

Section 17 of the Act of 1894 provided that plaintiff’s 
assignor should— 

44 have at all times the free and uninterrupted use of the 
roadway subject to the rights of the public.” j 


It is also true that in speaking of the rights of another 
street railway company chartered by act of Congress, the 
Court of Appeals in Railroad Co. v. Macfarland, 20 App. 
D. C. 421, 439, said that the railroad company— 


| 


i 

i 


99 


MT. VERNON, ALEXANDRIA AND WASHINGTON RY. 


29 “has a franchise and a right to an easement in the 
bed of the streets, that constitute property.” 

On the other hand, section 25 of the Act of 1894 pro¬ 
vides— 

“That this act mav at any time be altered , amended or 
repealed by the Congress of the United States.” 

In Greenwood v. Union Freight R. R. Co ., 105 U. S. 13, 
the general law of Massachusetts provided that any act of 
incorporation should be subject to amendment, alteration 
or repeal at the pleasure of the legislature. The Supreme 
Court held that a charter granted after this general law 
was adopted could be repealed, that such repeal would be 
valid, and that the repeal did not constitute a taking of the 
property of the railroad company. 

Therefore if the acts under which the Secretary of the 
Treasury is proceeding constitute a repeal of the act of 
1894, it follows that plaintiff no longer has any right to 
remain in the streets to be closed. 

Plaintiff contends that the Acts of 1896 and 1928 are 
neither a repeal nor an amendment of the Act of 1S94; that 
they are oppressive and so contrary to the purpose of the 
original Act of 1894 as to amount to a taking of its prop¬ 
erty without compensation. 

Plaintiff argues that the power to repeal or amend an 
act of this character “is not without limit” and cites, 
among other eases, Miller v. State , 15 Wall. 478, 498, where 
the Supreme Court says: 

“Power to legislate, founded upon such a reservation in 
a charter to a private corporation, is certainly not without 
limit, and it may well be admitted that it cannot be exer¬ 
cised to take away or destroy rights acquired by virtue of 
such a charter, and which by a legitimate use of the powers 
granted have become vested in the corporation.” 

On the other hand, it is held that the power to alter or 
amend includes the power to take away some of the 

30 powers granted or to add new powers, and that the 
test is whether the amendment or modification is 

reasonable. 

In Worcester v. R. R. Co. 109 Mass. 103, the amendment 
required construction of a union station, to reach which 
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some of the railroads were required to build about a mile of 
new track, and to abandon tracks of shorter distance. This 
was held to be reasonable. This principle, to;my mind, is 
more nearly applicable to the present case than is the rule 
stated in Miller v. State , above quoted. 

Congress permitted plaintiff’s assignor to ehter the Dis¬ 
trict of Columbia and to occupy certain streets, with the 
express understanding that that permissiojn might be 
altogether withdrawn or modified. 

Congress has decided to make great public improvements 
and to erect large buildings, some of which will occupy more 
than one block. 

For this purpose the United States has acquired all the 
land in the area bounded by 12th and 14th and B Streets 
and Pennsvlvania Avenue. Plaintiff’s tracks' run through 
several streets in this area. The government desires to 
close the streets between these several blocks.! 

Plaintiff still has the right to enter the city! of Washing- 
ton but must stop at 14th and B Streets, northwest, four 
blocks short of its present terminus. Plaintiff now has on 
B Street, just off 14th Street, one block of double trackage 
and nearly another block of single track. 

If Congress has the unlimited right to repeal the entire 
act, I have difficulty in seeing logically why it bannot repeal 
a portion of the authority. 

I also have difficulty in saying as a matter of law that 
plaintiff’s exclusion from the streets iniquestion con- 
31 stitutes an unreasonable modification jof plaintiff’s 
rights. There still remains a substantial trackage 
on B Street for terminal purposes. 

Plaintiff is also joint owner of the double tjracks on 14th 
Street between B Street, southwest, and Water Street. 
There is also a trackage of one or two blocks on Water 
Street but in this the plaintiff has no interest. It is not 
showm why some of this trackage cannot j be used for 
terminal purposes. 


4. If plaintiff’s property is taken by the acts complained 
of, plaintiff has a remedy by suit in the Courtlof Claims for 
just compensation. 

Congress has authorized the steps which the Secretary of 
the Treasury is about to take. The Secretary’s act will 
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result in the taking of plaintiff’s tracks in the streets to be 
closed and of plaintiff’s right to use those tracks. The 
United States does not itself claim ownership of those 
tracks, but admits that whatever property right in them 
does exist is in plaintiff. The Secretary does contend that 
whatever injury may be suffered by plaintiff is one for 
which no liability exists. 

After examination of the cases cited by both parties on 
this point l am convinced that if plaintiff has any rights at 
all the case comes within the doctrine of U. S. v. Lyuah, 188 
U. S. 445, 4154, 4(55, and that plaintiff does have a complete 
remedy by suit in the Court of Claims for just compensation. 

5. The inconvenience to the public. 

Undoubtedlv manv residents of Virginia will suffer in- 
convenience and expense if plaintiff’s road should be aban¬ 
doned. This would be deplorable. I understand that the 
hearing of the motion for temporary injunction was de¬ 
layed for several months while the parties were endeavor¬ 
ing to find some solution of the problem which would avoid 
inconvenience to the patrons of the road. 

But it seems to me that the question of public con- 
32 venience was decided by Congress, and that the 
Court is bound by that decision. 

Not being convinced that plaintiff’s property rights are 
being taken, and being of opinion that if its property rights 
are being taken plaintiff has a comyJete remedy by suit in 
the Court of Claims, I deny the motion for preliminary 
injunction. 

October 21, 1931. 

JESSE C. ADKINS, 

Justice. 


Motion to Dismiss Amended Bill and Intervening Petition. 

Filed October 24, 1931. 

##*##*< * 

Comes now the defendant, Andrew W. Mellon, by and 
through his attorneys below named, and moves the Court to 
dismiss the Bill of Complaint and the Intervening Petition 
filed in the above-entitled cause: and as grounds for said 
motion savs: 

1. That the Amended Bill of Complaint fails to state a 
cause of action. 
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2. That the plaintiffs have a plain, adequate and com¬ 
plete remedy at law. 

3. That the amended Bill of Complaint shoivs on its face 
that Congress has authorized the defendant to perform the 
acts of which the plaintiffs complain. 

4. That the Amended Bill of Complaint fails to show 
that the plaintiffs will suffer irremediable injury from the 
acts of which the plaintiffs complain. 

5. That the Amended Bill of Complaint fails to show that 
the plaintiffs own or have any right in thd property on 
which their offices, waiting room and station facilities are 
located. 

6. And on other grounds apparent On the face of 
33 the Amended Bill of Complaint. 

LEO A. ROVER, j 

United Stoies Attorney; 

JOHN W. FIHELLY, 

Assistant United States Attorney; 

JOHN R. BENNEY, 

Special Attorney, Counsel for the Defendant, 
Andrew TV. Mellon, Secretary of the Treasury. 

To Messrs. John S. Barbour, Room 906 Shorejiam Building, 

Washington, D. C.; A. K. Shipe, Transportation Build¬ 
ing, Washington, D. C.: 

Please take notice that the points to be submitted in sup¬ 
port of this motion, and the authorities intended to be used 
are attached hereto. The rules of the above-mentioned 
Court require that if you oppose the granting of the above 
motion you shall, within five days from the date of service 
of a copy of this motion upon you, or such further time as 
the said Court may grant, or as the parties to this suit may 
agree upon, file in reply with the Clerk of; said Court a 
statement of the points and authorities upon which you 
rely, and serve a copy thereof upon counsel for the defend¬ 
ant in whose behalf this motion is filed. 

LEO A. ROVER, j 

United States Attorney; 

JOHN W. FIHELLY, 

Assistant United States Attorney; 

JOHN R. BENNEY, 

Special Attorney, Counsel for the Defendant, 
Andreiv W. Mellon, Secretary of the Treasury. 
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Service of a copy of the foregoing Motion and Brief ac¬ 
knowledged this 23rd day of October, 1931. 

C. B. GARNETT, 

JNO. S. BARBOUR, 
i GARDNER L. BOOTHE, 

Attorneys for Plaintiff. 

A. K. SHIPE, 

Attorney for Intervener. 

34 Order Overriding Plaintiffs’ Motion for Preliminary 
Injunction and Dismissing the Amended Bill of 
Complaint and the Intervening Petition. 

Filed November 9, 1931. 

*#**##* 

Upon consideration of the plaintiffs’ Motion for a Pre¬ 
liminary Injunction and the defendant’s Motion to Dismiss 
the Amended Bill of Complaint and the Intervening Peti¬ 
tion, and after argument by counsel for the respective par¬ 
ties and consideration by the court it is, for reasons stated 
in writing and filed in the record, by the court this ninth 
day of November, 1931, 

Adjudged, ordered and decreed that the plaintiffs’ Mo¬ 
tion for a Preliminary Injunction be and the same is hereby 
overruled. 

It is further adjudged, ordered and decreed that the 
Amended Bill of Complaint and the Intervening Petition be 
and the same are hereby dismissed. 

Thereupon, the plaintiff, the Mt. Vernon, Alexandria 
and Washington Railway Company, and the intervener, the 
Arlington and Fairfax Railway Company, by their at¬ 
torneys, respectively, noted exceptions to the judgment 
and rulings of the Court in refusing the plaintiff the in¬ 
junction pendente lite prayed for and in dismissing the 
Bill. They further noted exceptions to the actions of the 
Court in holding that Congress authorized the closing of 
the streets in which the plaintiff’s tracks are laid, and neces¬ 
sarily required removal of the tracks, and in holding that 
if such was the intention of Congress it did not authorize 
the Secretary of the Treasury to acquire by purchase or 
otherwise the plaintiff’s property and property rights in 
said streets, and in failing to hold that the plaintiff has 
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property and property rights in the streets proposed to be 
dosed, which would be destroyed thereby, for which it is 
entitled to compensation, also in holding that if the Acts 
under which the Secretary of the Treasury is pro- 

35 ceeding constitute a repeal of the Act of 1894, that it 
follows that plaintiff no longer has any riglit to re¬ 
main in the streets to be closed, and also in holding that if 
the plaintiff’s property is taken or destroyed by the acts 
complained of, that the plaintiff has a remedv by suit in the 
Court of Claims for just compensation, and hlso for failing 
to hold that such a remedy, if possessed, isjan inadequate 
remedy for the wrongs and injuries which would result 
to the plaintiff; also to the action of the Cqurt in holding 
that the Acts of Congress of 1926, as amended by the Act 
of 1928, operated as a repeal or amendment to the plaintiff’s 
franchises; that the said Acts authorized the purchase of 
buildings and structures in the triangle onlly if they are 
located on lands purchased, and in its failure to find that if 
the purpose of Congress manifested in said legislation 
was to repeal or amend the plaintiff’s franchises, and neces¬ 
sarily requires removal of the plaintiff’s tracks from the 
streets, that this would amount to taking!the plaintiff’s 
property and property rights without just compensation 
and would be violative of its rights under the Fifth Amend¬ 
ment to the Constitution of the United States, and there¬ 
upon the plaintiff and the intervener, by their several at¬ 
torneys of record, in open Court noted an appeal from the 
foregoing decree to the Court of Appeals ofj the District of 
Columbia, which appeal was duly allowed and granted by the 
Court, and the Court fixed the penalty of an undertaking for 
costs to be filed by the plaintiff or the intervener in the sum 
of One Hundred and No/100 Dollars ($100.00), with leave 
to deposit the sum of Fifty and No/100 Dollars ($50.00) with 
the Clerk in lieu thereof, and on motion of the plaintiff and 
intervener, 

It is further ordered by the Court that the? defendant, An¬ 
drew W. Mellon, Secretary of the Treasury, his agents, em¬ 
ployes and subordinates, be and they are hereby 

36 stayed from interfering with the tracks of the plain¬ 
tiff within the streets mentioned in the Bill, or dis¬ 
turbing the plaintiff’s use thereof, for the period of sixty 
(60) days from this date pending said appeal, but upon con¬ 
dition that within ten (10) days herefrom the plaintiff and 
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intervener, or someone for them, execute and file in this 
cause a good and sufficient undertaking in the penalty of Fif¬ 
teen thousand Dollars ($15,000.00), with sureties to be ap¬ 
proved by the Court, and conditioned that the plaintiff and/ 
or intervener will promptly pay any and all damages which 
may be suffered by the defendant by reason of the granting 
or continuance of this Order if it is adjudged ultimately 
that this Order is a valid one, with leave reserved to the ap¬ 
pellants to apply to the Court of Appeals for a further stay 
if necessary. 

Bv the Court: 

JESSE C. ADKINS, 

Justice. 


Memoranda. 

November 18, 1931.—$50 deposited by Jno. S. Barbour— 
in lieu of bond on appeal. 

Injunction Undertaking ($15,000) of Mt. Vernon, Alex¬ 
andria and Washington Railway Companv approved and 
filed. 


37 Stipidation. 

Filed November 18, 1931. 
####### 

It is stipulated between counsel for the respective parties 
to this cause that the plaintiff has no such right in the 
building in which the plaintiff’s ticket office is located, or 
the lot on which it stands at the intersection of 12th and 
“D” Streets, N. W., and Pennsylvania Avenue, as will en¬ 
title the jfiaintiff to an injunction as to that building, and 
no such contention will be advanced in the Appellate Court. 

C. B. GARNETT, 

GARDNER L. BOOTHE, 

JNO. S. BARBOUR, 

Attorneys for Plaintiff. 

A. K. SHIPE, 

Attorney for Arlington & 
Fairfax Rivy., Intervener. 
JOHN R. BENNEY, 

Attorney for Defendant. 
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38 Assignments of Error. 

i 
i 
i 

Filed November 18, 1931. j 

i 

* * # * * # I # 

The palintiff, Mt. Vernon, Alexandria and Washington 
Railway Company, assigns the following errors in the de¬ 
cree of November 9, 1931. 

j 

1. In refusing the plaintiff the injunction pendente lite 
prayed for. 

2. In dismissing the plaintiff’s bill. 

3. In holding that Congress authorized the closing of the 
streets between B Street, Northwest, Fourteenth Street, 
Northwest, Twelfth Street, Northwest, and Pennsylvania 
Avenue, in which the plaintiff’s tracks are laid. 

4. In holding that the Acts of Congress iiecessarily re¬ 
quired the removal from said streets of the plaintiff’s 
tracks. 

5. In holding that if such was the intention of the Acts 
of Congress of 1926 and 1928, that it did not authorize the 
Secretary of the Treasury to acquire by purchase or other¬ 
wise, the plaintiff’s property or property lights in said 
streets. 

6. In failing to hold that the plaintiff ha^ property and 
property rights in the streets proposed to be closed, which 
would be destroved therebv, and for which it is entitled to 

compensation. j 

39 7. In holding that the Acts of Congress of 1926 
and 1928 under which the Secretary of the Treasury 

is proceeding, constitute a repeal or amendment of the Act 
of 1894 and Acts amendatory thereof authorizing the Rail¬ 
way Company to locate its tracks in said streets. 

8. In holding that if such was the purpose of Congress 
manifested in said Acts, that it follows that the plaintiff 
no longer has any right to occupy the streets with its tracks. 

9. In holding that if the plaintiff’s property shall be taken 
or destroyed by reason of the threatened Acts complained 
of, that the plaintiff has a remedy by suit in the Court of 
Claims for just compensation. 

10. In failing to hold that such a remedy, if possessed, 
is not an adequate remedy for the wrongs and injuries 
which would result therefrom to the plaintiff. 


i 



30 


MT. VERNON, ALEXANDRIA AND WASHINGTON RY. 


11. In holding that the Acts of Congress of 1926 and 1928 
operated as a repeal of or amendment to the plaint ill's 
f ranchises. 

12. In holding that the said Acts authorized the purchase 
of buildings and structures within the area above men¬ 
tioned, only if they are located on lands purchased. 

13. In its failure to find that if the purpose of Congress 
as manifested in said legislation, was to repeal or amend 
the plaintiff’s franchises and necessarily require removal 
of plaintiff’s tracks from the streets, this will amount to 
such a taking of the plaintiff’s property and rights without 
just compensation as would be in violation of its rights 
under the 5th Amendment to the Constitution of the United 
States. 

14. In sustaining the defendant’s motion to dismiss the 
plaintiff’s bill. 

Respectfully, 

JNO. S. BARBOUR, 
GARDNER L. BOOTHE, 

C. B. GARNETT, 

Attys. for Plaintiff. 

40 Prcecipe for Preparation of Record. 

Filed November 18, 1931. 

******* 

The Clerk of the Court will please prepare the record 
on appeal to the Court of Appeals of the District of Colum¬ 
bia in the above-entitled cause and include therein the fol¬ 
lowing : 

1. The bill of complaint. 

2. The plaintiff’s motion for a temporary injunction. 

3. Motion for Leave to Amend Bill and Order Allowing 
same. 

4. The intervening petition of Arlington & Fairfax Rwy. 

5. The order allowing the intervening petition. 

6. The defendant’s motion to dismiss. 

7. The order of April, 1931, extending time for filing 
answer. 

S. Memorandum opinion of Mr. Justice Adkins. 

9. Final decree, with exceptions and notation of appeal 
in open court. 
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10. Assignments of error. 

11. Notation of filing of bonds on appeal. 

12. Stipulation of Counsel. 

13. This praecipe. 

JNO. S. BARBOUR, 
GARDNER L. BOOTHE, 

C. B. GARNETT, | 

Attorneys for Plaintiff. 

A. K. SHIPE, | 

Attorney for Intervener. 

The foregoing notice served this 9th day of November, 

1931. ! 

JOHN R. BENNEY, j 

Attorney for Defendant. 

41 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia , ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court 
of the District of Columbia, hereby certify the foregoing 
pages numbered from 1 to 40, both inclusive, to be a true 
and correct transcript of the record, according to direc¬ 
tions of counsel herein filed, copy of which ijs made part 
of this transcript, in cause No. 52609 in Equity, wherein 
Mt. Vernon, Alexandria and Washington Railway Com¬ 
pany is Plaintiff and Andrew W. Mellon, Secretary of the 
Treasury of the United States is Defendant,! as the same 
remains upon the files and of record in said Court. 

In testimony whereof I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 20th day of November, 1931;. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

| Clerk. 

Endorsed on cover: District of Columbia Supreme Court. 
No. 5558. Mt. Vernon, Alexandria and Washington Rail¬ 
way Company and The Arlington and Fairfax Railway 
Company, intervener, appellants, vs. Andrew W. Mellon, 
Secretary of the Treasury of the United States. Court of 
Appeals, District of Columbia. Filed Nov. 20,1931. Henry 
W. Hodges, Clerk. j 
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Mt. Vernon, Alexandria and Washington Railway 

Company, a Corporation, 
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and 

Arlington and Fairfax Railway Company, 

Appellants, 

v. 

I 

Andrew W. Mellon, Secretary of the Treasury of 

* | •> 

the United States, Appellee. 


BRIEF ON BEHALF OF APPELLANTS. 


STATEMENT OF THE CASE. ; 

This is an appeal from a final decree of the Su¬ 
preme Court of the District of Columbia dismissing 
a bill filed on behalf of the plaintiff, the Mti Vernon, 


i 
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Alexandria and Washington Railway Company, pray¬ 
ing an injunction to restrain the Secretary of the 
Treasury from injuring its property in the streets of 
Washington lying between 14th Street, 12th Street, 
“B” Street and Pennsylvania Avenue, all northwest, 
which streets are occupied by the tracks and under¬ 
ground construction of the plaintiff company placed 
therein by virtue of certain acts of Congress, and 
which streets the Secretary is threatening to close bv 
virtue of two acts of Congress, one approved May 
25, 1926, entitled, “An Act to Provide for the Con¬ 
struction of Certain Public Buildings and Other 
Purposes”, and another act amendatory thereof, ap¬ 
proved January 13, 1928, Stats., p. , en¬ 

titled, “An Act Authorizing the Secretary of the 
Treasury to Acquire Certain Lands within the Dis¬ 
trict of Columbia to be Used as Sites for Public 
Buildings.” The case was heard in the court below 
on the plaintiff’s motion for a temporary injunction 
pendente lite, and upon the defendant’s motion to 
dismiss! The motion for the injunction was refused, 
and the defendant’s motion to dismiss sustained. 
(Rec. p. 26) 

The essential facts are not in controversy. The 
allegations of the bill which are not controverted are 
as follows: 

(1) By an Act of Congress, approved August 23, 
1894, 28 Stats. 494, the Washington, Alexandria and 
Mt. Vernon Railway Company, a Virginia Corpora¬ 
tion, was authorized to extend its lines of street rail¬ 
road and to operate the same within the District of 
Columbia over a certain prescribed route along “B” 
Street to 13M> Street, thence northward on lSy 2 
Street to “E” Street, thence westward on “E” 



Street to 14th Street, thence southward bn 14th 
Street, using the tracks of the Belt Line Street Bail¬ 
way, now the Washington Railway and Electric 
Company. (Bee. 2) 

This route was somewhat changed under the provi¬ 
sions of the second Act of Congress, approved June 
6, 1902, 32 Stats. 321, which authorized and jdirccted 
the Commissioners of the District to change the route 
of the Washington, Alexandria and Mt. Vernon Rail¬ 
way Company in such manner as to cause 4 certain 

i 

portion of “E” Street to be vacated by the jRailway 
tracks as then located and to be relocated elsewhere. 
This same Act directed the Supreme Court of the 
District of Columbia upon petition of the Company 
to determine the amount of actual costs and! expense 
to the Company for the removal of its tracks from 
“E” Street under the provisions thereof, and! to enter 
judgment against the United States and the! District 
of Columbia jointly therefor, and directed tile Secre¬ 
tary of the Treasury to pay the same. Upder and 
by virtue of this Act, the tracks of the Company 
were removed from “E” Street and relocated on 
“D” and certain adjacent streets, as now! located. 
This change in location was brought about! because 
Congress desired to vacate certain portions; of “E” 
Street and to use the same as a site for the present 
municipal building. (Bee. p. 12) 

(2) The Act of Congress approved August 23, 
1894, conferring the franchises involved in this case, 
empowered the Company under Section 1 to construct 
and lav down a double track street railway lover the 
streets aforesaid, with the necessary switches, etc., 

Section 4 required the railroad to “be constructed 
in a substantial and durable manner and all rails, 
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electric and mechanical appliances, conduits, sta¬ 
tions, etc., to be of approved pattern and subject to 
the approval of the District Commissioners, ’’ the 
right being preserved, under Section 6, to the Dis¬ 
trict of Columbia at any time to alter the grade of 
any avenue, street or highway, and improving 
streets, and in such cases making it the duty of the 
Company to change its railway so as to conform to 
such grades and improvements as may have been 
established. 

Section 10 required the railroad to be commenced 
within one year and completed within two years from 
the passage of the Act. 

Section 11 required the Company to run street cars 
propelled by underground cable or underground elec¬ 
tric power, in accordance with time tables approved 
by the Commissioners of the District of Columbia. 
(Rec. p. 5) 

Section 17 provided, amongst other things 44 that 
the said Company shall have at all times the free 
and uninterrupted use of the road way subject to the 
rights of the public with a proviso that “if any 
person * * * obstruct or impede the passage of 

cars * * * or in any manner molest 

or destroy or injure the * * * stations or other 

property belonging to the said Railway Company, 
the person so offending shall * * * pay * * * 

certain penalties therein prescribed. (Rec. 5) 

Section 25 provided that that Act might “at any 
time be altered, amended or repealed by the Congress 
of the United States .” 

The Bill set forth, in paragraph 12, record page 
5, that the plaintiff is the successor in title to all 
of the property so constructed, and is now in owner- 
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ship and occupancy thereof, operating the same daily 
and transporting between the City of Washington 
and the adjacent State of Virginia over said tracks 
from 10,000 to 15,000 passengers per day. 

Section 13 of the Bill, record page 6,| showed 

i 

that by Act approved May 25, 1026, the Secre¬ 
tary of the Treasury was authorized to! acquire 

by purchase, condemnation or otherwise sijich sites 
and additions to sites as he should deem nec¬ 

essary, and to cause to be constructed j thereon, 
and upon lands belonging to the Government 

conveniently located and available for the pur¬ 
pose, adequate and suitable buildings forj the ex¬ 
ecutive departments and independent establish¬ 
ments of the Government, expand such buildings, and 
to provide proper approaches, and appropriated fifty 
millions of dollars to be used exclusively for the pur¬ 
pose of acquiring by purchase, condemnation lor other¬ 
wise, south of Pennsylvania Avenue and! west of 
Maryland Avenue, projected in a straight line to 
Twining Lake, such sites or additions to sitjes as the 
Secretary may deem necessary to provide such suit¬ 
able office accommodations, and further provided 
“that in all cases where the construction of buildings 
in the District of Columbia under the provisions of 
said Act requires the utilization, in the opinion of 
the Secretary of the Treasury, of contiguous squares 
as sites thereof, authority was thereby given for 
closing and vacating such portions of strejets as lie 
between such squares and such alleys as! intersect 
such squares, and the portions of such streets and 
alleys, so closed and affected, shall thereby become 
parts of such sites. 

i 

i 


i 
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The Bill further showed, paragraph 14, rec. page 
7, that by further Act of Congress, approved Jan¬ 
uary 13, 1928, the Act of May 25, 1926, was amended 
“so as to authorize and direct’’ the Secretary of the 
Treasury to acquire by purchase, condemnation or 
otherwise, all the lands obtainable with the funds that 
may be appropriated, including buildings and other 
structures included within the triangle (sic) bounded 
bv Pennsylvania Avenue and “B” Street, extending 
from 15th Street to 6th Street, X. W., and reserva¬ 
tions “A”, “B”, “C” and “D”, except property 
owned ! by the United States or the District of 
Columbia. 

Section 15 of the Bill showed that within this tri¬ 
angle the tracks, underground construction and works 
of the plaintiff company are located on and occupy 
streets therein, as follows: 

“From B Street Northwest, and 14th Street North¬ 
west to 13M* Street Northwest, double track; (with 
a spur track on B Street, Northwest, between 13th 
Street and 13% Street, Northwest) north on 13% 
Street Northwest, to D Street, Northwest; east on 
D Street, Northwest from 13% Street to 12th Street; 
from D Street south on 12th Street to C Street 
Northwest, west on C Street Northwest from 12th 
to 14th Street Northwest, crossing Ohio Avenue at 
13% Street, all in the exclusive possession and owner¬ 
ship of the plaintiff, and, in addition thereto, it owns 
in joint ownership and possession with the Washing¬ 
ton Railway & Electric Company, the entire double 
track line of street railway from C Street, Northwest, 
south on 14th Street to Water Street, and maintains 
a terminal station at the intersection of 12th Street 
and Pennsylvania Avenue.” (Rec. 7) 



I 
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It further showed that the Secretary of the Trea¬ 
sury, under the provisions of the Act aforesaid, had 
acquired by purchase or condemnation proceedings 
most of the property in the territory above men¬ 
tioned, except the building in which the plaintiff’s 
offices and station facilities are maintained! 

Section 17, record page 8, further shoNved that 
the Secretary of the Treasury in pretended reliance 
on Section 2 of the Act of May 25, 1926, above men¬ 
tioned, announced his intention, and that of the Trea¬ 
sury Department of the United States, to commence 
excavating in the near future for the foundations of 
certain buildings to be erected in the so-called tri¬ 
angle, which he claimed would necessitate the closing 
of Ohio Avenue from 12th to 13th Streets, 13th 
Street from B Street to Ohio Avenue, D Street from 
12th to 13th Street, C Street from 12th to 13th 
Street, and 13Vi Street from Ohio Avenue to B Street, 
and had requested the Public Utilities Commission 
of the District of Columbia to serve notice on the 
plaintiff to remove its tracks, structures and facili¬ 
ties from the aforesaid portions of the streets afore¬ 
said coincident with the beginning of demolition of 
structures on the adjacent squares, and stating “It 
is the understanding of the Department ! that such 
removals and diversions shall he without expense to 
the United States.” | 

The Bill, Paragraph 18, set out that the 1 continued 
and uninterrupted use of these tracks and facilities 
within the said triangle is absolutelv essential to the 
performance of its duties to the public under the 
Acts of Congress and to comply with the foregoing 
order of the Secretarv of the Treasure would abso- 
lutely destroy and render valueless the eptire works 

i 

j 

i 

| 

i 

i 

i 

i 
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and structures of the plaintiff within the territory 
above mentioned, and will render them utterly use- 
less, the present cost of reproduction of which would 
be approximately One Hundred Eighty-Three Thou¬ 
sand, One Hundred and Five Dollars ($183,105), and 
its present worth less depreciation, is at least One 
Hundred Twenty-Two Thousand, Seventy Dollars 
($122,070). (Rec. 8) 

Section 19 of the Bill showed that in addition to the 

destruction and confiscation of the plaintiff’s prop- 

ertv within the limits aforesaid, it would render 

useless the plaintiff’s investment in the entire residue 

of its svstem of railway tracks in the District as well 

as the State of Virginia, the cost of reproduction and 

present worth of which, less depreciation, exceeds the 

sum of Six Hundred and Ninety Thousand Dollars 

* 

($690,000), and that in addition thereto, compliance 
therewith would render valueless and destroy the 
investment of the Arlington and Fairfax Railway 
Company, a corporation existing under the laws of 
the State of Virginia, which also operates trolley 
cars over its own tracks from the State of Virginia 
into the City of Washington over the tracks of the 


plaintiff company, which tracks and connections 
were constructed upon the faith of the Acts of Con¬ 
gress aforesaid, and in reliance upon the permanency 
of the connections thereby authorized and effected. 

Paragraph 20 showed that no provision is made by 
law for relocating the tracks and structures of the 
plaintiff so sought to be removed; that neither the 
Secretary of the Treasury of the United States nor 
any other person or instrumentality of government 
proposes or has proposed to acquire the rights and 
property aforesaid of the plaintiff within the triangle 
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i 

i 


by condemnation proceedings, or otherwise j to make 
compensation to the plaintiff for the property so 
taken or destroyed, and have taken no stepfe in that 
direction, but, on the contrary, claim the right to 
take possession of said property, exclude tjie plain¬ 
tiff therefrom, and interrupt the plaintiff in the exer¬ 
cise of its franchises and operations of its property 
aforesaid, and threatens to barricade said streets 
and to destroy and scrap the said property and re¬ 
move the same from the streets aforesaid, find that, 
“unless restrained, that the defendant and sub¬ 
ordinates acting under his direction will do so, and 
attempt to close all of the said streets in said terri¬ 
tory, to destroy the plaintiff’s property therein, will 
prevent them from operating their system of street 
rail wavs over anv of said tracks, which will make it 
practically and physically impossible to operate any 
portion of its street railway system within! the Dis¬ 
trict of Columbia for lack of terminal and turning 
facilities, greatly to the prejudice and los4 and in¬ 
convenience of manv residents of the State of Vir- 

%/ 

ginia and of the District of Columbia, the | majority 
of whom are employes of the Government of the 
United States resident in Virginia, who have pur¬ 
chased homes in reliance on the permanence of said 
railway, and to the utter destruction of the j property 
rights and franchises of the complainant within the 
territory aforesaid.” (Rec. 9) 

It further alleges that such action would b& destruc¬ 
tive of the plaintiff’s property aforesaid contrary to 
the provisions of the Fifth Amendment to j the Con¬ 
stitution of the United States. ! 

Paragraph 21 alleged that it was not the intent or 
purpose either of the Act of May 25, 1926,! nor that 

i 

i 
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of January 13, 1928, to authorize the Secretary of 
the Treasury to close those portions of any street 
within the area therein mentioned, lawfully occupied 
under authority of Congress by street railway tracks, 
nor to authorize him to destroy the property rights 
and franchises of the plaintiff therein without just 
compensation, and further charged that if the first 
had been the purpose of Congress, it would have 
been beyond the power of Congress to delegate to 
the Secretary of the Treasury such power , and the 
latter would have been contrary to the express inhi¬ 
bitions of the Fifth Amendment to the Constitution. 

Section 22 alleges such action to be in derogation 
of the Act of Congress aforesaid, granting the fran¬ 
chises, as well as of the Act of May 25, 1926, and of 
January 13, 1928, and would deprive the plaintiff 
of its property without due process of law and with¬ 
out just compensation or adequate means of redress, 
and the plaintiff is without other adequate remedy at 
law. (Rec. 10) 

None of the facts alleged in the Bill have 
ever been denied, and for the purposes of this 

I 

case must be taken as true, the Bill having been 
dismissed and the preliminary injunction prayed for 
having been denied and the plaintiff’s Bill dismissed 
without an answer having been filed. 

'On hearing the motions above mentioned, the 
Court filed a written memorandum (see Record, page 
17), holding: 

(1) That the Acts of Congress under which the 
Secretary of the Treasury is acting do not authorize 
him to acquire by purchase or otherwise the plain¬ 
tiff’s tracks; 
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(2) That Congress authorized the closing of the 
streets in which the plaintiff’s tracks are laid; 

(3) That it is doubtful whether the plaintiff has 
any property rights in the streets to be closed; 

(4) That if the plaintiff’s property is taken by the 

Acts complained of, the plaintiff has a remedy by 
suit in the Court of Claims; j 

(5) That the inconvenience to the public was a 
question for Congress and not for the Cdurts, and 
that the motion for a preliminary injunction should 
be dissolved and the Bill dismissed. (See Record, 

i 

page 26.) 

I 

j 

The plaintiff and intervenor excepted t<j> each of 
these rulings (see Decree, Record, page 126), and, 
in addition, filed the following assignments of error 
(R. p. 29): j 

ASSIGNMENTS OE ERROR, j 

i 

(1) Tn refusing the plaintiff the injunction pen- 
den to lite prayed for. 

i 

(2) In dismissing the plaintiff’s bill. j 

i 

(3) In holding that Congress authorized the clos¬ 
ing of the streets between B Street, Northwest, Four¬ 
teenth Street, Northwest, Twelfth Street, North¬ 
west, and Pennsylvania Avenue, in which!the plain¬ 
tiff’s tracks are laid. 

(4) In holding that the Acts of Congress neces¬ 

sarily required the removal from said streets of the 
plaintiff’s tracks. j 

i 

j 
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(5) In holding that if such was the intention of the 
Acts of Congress of 1926 and 1928, it did not au¬ 
thorize the Secretary of the Treasury to acquire by 
purchase or otherwise, the plaintiff's property or 
property rights in said streets. 

(6) Iff failing to hold that the plaintiff has prop¬ 
erty and property rights in the streets proposed to 
be closed, which would be destroyed thereby, and for 
which it is entitled to compensation. 

(7) In holding that the Acts of Congress of 1926 
and 1928 under which the Secretary of the Treasury 
is proceeding, constitute a repeal or amendment of 
the Act of 1894 and Acts amendatory thereof author- 
izing the Railway Company to locate its tracks in 
said streets. 

(8) In holding that if such was the purpose of 
Congress manifested in said Acts, that it follows 
that the plaintiff no longer has any right to occupy 
the streets with its tracks. 

(9) In holding that if the plaintiff’s property shall 
be taken or destroyed bv reason of the threatened 
Acts complained of, that the plaintiff has a remedy 
by suit in the Court of Claims for just compensation. 

(10) In failing to hold that such a remedy, if pos¬ 
sessed, is not an adequate remedy for the wrongs and 
injuries which would result therefrom to the plain¬ 
tiff. 

(11) In holding that the Acts of Congress of 1926 
and 1928 operated as a repeal of or amendment to 
the plaintiff’s franchises. 
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(12) In holding that the said Acts authorized the 
purchase of buildings and structures within j the area 
above mentioned, onlv if they are located ion lands 
purchased. 


(13) In its failure to find that if the purpose of 

Congress as manifested in said legislation, was to 
repeal or amend the plaintiff’s franchises aiul neces¬ 
sarily require removal of plaintiff's tracks jfrom the 
streets, this will amount to such a taking of the 
plaintiff’s property and rights without jtist com¬ 
pensation as would be in violation of its rights 
under the 5th Amendment to the Constitution of the 
United States. j 

(14) In sustaining the defendant’s motion to dis¬ 
miss the plaintiff’s bill. j 


ARGUMENT AND AUTHORITIES. 

Franchises Acquired by the Plaintiff. 

Under the Act of August 23, 1894, the! plaintiff 
company not only acquired a franchise to construct a 
railroad in the streets of the city over a; specified 
route with minute specifications as to the conditions 
under which that route, after construction, might be 
affected, but under the provisions of Sectiop 4 of the 
Act it was required that the railroad should be con¬ 
structed “in a substantial and durable manner * * * 
and subject to the approval of the District Commis¬ 
sioners,” all of which was done, Section 17 of the 
same Act provided that the Company “shall have at 
all times free and uninterrupted use of the j roadway, 
subject to the rights of the public.” 


i 
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It also appears that in 1901 Congress, desiring to 
change the location of some of the tracks so con¬ 
structed by appellant owing to its desire to use some 
of E Street on which the tracks were located for the 


present municipal building, by Act of June G, 1902, 
just eight years after tlie original act was passed (28 
Stats., Chapter 837, Section G) provided for such 
change, and further provided: 


‘‘And the Commissioners of the District of 


Columbia are herebv authorized to change the 
route of the Washington, Alexandria and Mount 
Vernon Electric Kailway Company in such a 


manner as to cause said portion of ‘E’ Street 
to be vacated by the tracks of said Company, and 
jurisdiction is hereby conferred upon the Su¬ 


preme Court of the District of Columbia, upon 
petition of said Company, to inquire into, hear 
and determine the amount of the actual cost and 


expense to the Company for the removal of its 
tracks.” 


It also appears from the Bill and from the Act of, 
Congress, under which the Secretary of the Treasury 
is acting, that it makes not the remotest reference to 
the franchises of the Railway Company or the Act 
of Congress granting those franchises, or the fact 
that any of the streets in the triangle are occupied 
by the tracks of the plaintiff or any other street rail¬ 
way company. 

It appears that if the action of the Secretary of the 
Treasury is authorized it will result in the utter 
destruction of more than Two Hundred Thousand 
Dollars ($200,000.) worth of physical property of the 
plaintiff, consisting of its rails and underground in 
situ in the City of Washington, and in addition it will 
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render useless an investment in excess of Five Hun¬ 
dred Thousand Dollars ($500,000.) in property out¬ 
side of that area. 

The contentions of the Government, as represented 
by the Secretary of the Treasury in this base, are 
that, first: by reason of the retention by Congress, 
to itself of power to alter, amend or repeal the fran¬ 
chises of the Company, Congress has the Unlimited 
power, not only to repeal the franchise of the Com¬ 
pany to operate but to authorize the secretary to alter 
it, at his whim to destrov and render useless the 
structures of the Railway Company placed in the 
streets of Washington under that franchise! without 
compensation of any kind, and, second: it I was the 
intent of Congress, in passing the Acts of j May 25, 
1926, to repeal or amend the franchises of the Com¬ 
pany and to deny the Company the right to\ compen¬ 
sation. \ 

The contentions of the plaintiff and intervenor are 
these: 

(1) It was not the intent of Congress to repeal or 
amend the franchises of the plaintiff; 

(2) That if it was the purpose of Congress to au¬ 
thorize the Secretary to close the streets occupied by 
the plaintiff’s tracks, that it was also its purpose, 'by 
the Acts themselves, to provide compensation. 

(3) That Congress is without power to destroy the 
plaintiff’s property or cause it to be destroyed for 
public use without just compensation under the Fifth 
Amendment to the Federal Constitution. 

(4) That the Court erred in not finding that under 
the allegations of this Bill the plaintiff owns! property 

i 

rights in the streets which cannot be taken without 
compensation. 
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(5) That the Court erred in finding that if the 
plaintiff is entitled to compensation, it has a remedy 
in the Court of Claims. 

(6) That even if it has a remedy in the Court of 
Claims, it is not an adequate remedy for the wrongs 
and injuries which will be inflicted upon it. 

(7) Injunction is the proper remedy to prevent 
governmental officers from doing an unlawful act. 

(8) Injunction is the proper remedy to prevent the 
destruction of property pending a decision of Hie 
case on its merits. 


ARGUMENT. 

1. The Court Erred in Not Finding That Under the 
Allegations of the Bill That the Plaintiff Owns 
Property and Property Rights in the Streets 
Which Would he Taken or Destroyed by the Pro¬ 
posed Action of the Secretary of the Treasury. 

(a) It is submitted that under the allegations of the 
bill showing the authorization of the construction of 
the tracks through designated streets in Section One 
of the Act, coupled with the duty imposed by Section 
4 of the Act to construct those tracks in a substantial 
and durable manner, and the grant in perpetuity under 
Section 17 of the free and uninterrupted use of the 
roadway “at all times,” subject only to the rights of 
the public therein , and the still further fact, that in 
reliance on this assurance the plaintiff company has 
invested more than a quarter of a million of dollars in 
•carrying out its terms of the contract, that it cannot 
be held that the plaintiff does not own, in the streets, 
valuable property and valuable property rights, or 
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that the franchise granted under said Act wfcre mere 
gratuities. 

In Metropolitan It. R. Co. v. District of Columbia, 
20 App. i). C., this court, discussing whejther the 
franchises of street railway companies within! the I)is- 

• A 

tract are property subject to benefit assessments for 

i 

street improvements said: 


‘‘This, however, would not relieve thi railway 

' * • j 

company from any obligation to pay a fair pro¬ 
portion of the expense of widening the! streets; 
the assessment to be apportioned to tin} benefits 
that it would receive from the improvement in 
common icilh the abutting land owner, j* * * It 
is true, the defendant has no abutting [property 
along the line of the designated extensions, but 
it has a franchise and a right to an easement in 
the bed of the streets that constitute property, 
and such right may be subject to the assessment 
for benefits.” i 

2. That Congress is Without Power to Take or De¬ 
stroy Plaintiff’s Property in the Streets; or Cause 
It to he Destroyed for Public Use Without Just 
Compensation Under the 5th Amendment to the 
Federal Constitution. 

i 

i 

Mr. Justice Brewer, in Reagan v. Farmers Loan cO 
Trust Co., 154 U. S. 862, 392, 38 L. ed. 1014, lj022, said: 


“Tn the famous Dartmouth College! Case, 17 
IT. S. 4 Wheat. 518 (4 L. ed. 629), it j was held 
that the charter of a corporation is a contract 
protected by that clause of the National Consti¬ 
tution which prohibits a state from passing any 
law impairing the obligation of contracts. The 
International & Great Northern Kailrioad Com¬ 
pany is a corporation created in the state of 
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Texas. The charter which created it is a con¬ 
tract whose obligations neither party can repu¬ 
diate without the consent of the other. 
Obviouslv, one obligation assumed bv the cor- 
porataon was to construct and operate a railroad 
between the termini named; and on the other 
hand one obligation assumed by the state was 
that it would <not prevent the company from so 
constructing and operating the road.” 

And again on page 399, lie said: 

“This, as has been often observed, is a govern¬ 
ment of law, and not a government of men, and 
it must never be forgotten that under such a 
government, with its constitutional limitations 
and guarantees, the forms of law and the ma¬ 
chinery of government, with all tlieir reach and 
power, must in their actual workings stop on the 
hither side of the unnecessary and uncompensated 
taking or destruction of any private property, 
legally acquired and legally held.” 

And on page 398, speaking of the extent of the power 
of a sovereign to regulate railroad rates which no 
one denies, says: 

“This power to regulate is not a poicer to 
destroy, and limitation is not the equivalent of 
confiscation. Under pretense of regulating fares 
and freights, the state cannot require a railroad 
corporation to carry persons or property with¬ 
out reward; neither can it do that which in law 
amounts to a taking of private property for pub¬ 
lic use without just compensation, or without due 
process of law” 

The court, in using that language, was dealing with 
a limitation on the power of the states contained in 
the 10th Section of Article I, prohibiting states from 
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impairing the obligations of contracts, and in the 
Fourteenth Amendment to the Constitution, forbid¬ 
ding the taking of property without due pjrocess of 
law, but it is equally plain that the same limitations 
apply to the Federal Government under the Fifth 
Amendment to the Constitution, which in limiting the 

i 

powers of the Federal Government provides!: 

j 

“No person shall *' * ® be deprived of life, 
liberty or property without due process of law, 
nor shall private property be taken for public 
use without just compensation.” 

I 

In speaking of the inherent justice underlying these 

restrictions, Mr. Chief Justice Marshall said, in the 

, 1 

Dartmouth College case, 4 Wheat, on p. 637j: 

j 

“The objects for which a corporation is cre¬ 
ated are universally such as the government 
wishes to promote. They are deemed j beneficial 
to the country; and this benefit constitutes the 
consideration, and, in most cases, the I sole con¬ 


sideration of the grant. 


The benefit to the 


public is considered as an ample compensation for 
the faculty it confers, and the corporation is 
created. If the advantages to the pjiblic con¬ 
stitute a full compensation for the faculty it 
gives, there can be no reason fotr exacting a fur¬ 
ther compensation, by claiming a right to ex¬ 
ercise over this artificial being a power which 
changes its nature and touches the fun\d, for the 
security and application of which it wqs created. 
There can be no reason for implying in 'a charter, 
given for a valuable consideration! a power 
which is not only not expressed, but! in direct 
contradiction to its express stipulations. 

“* * * The character of civil institutions does 
not grow out of their incorporation, but out of 


l 
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the manner in which they are formed, and the 
objects for which they are created. The right to 
change them is not founded on their being incor¬ 
porated, but on their being the instruments of 
government, created for its purpose.” 

And Mr. Justice Washington, on p. 662, said: 

“It has been shown that a charter is a con¬ 
tract on the part of the government. * * * If 
the assent of all the parties to be bound by a con¬ 
tract be of its essence, how is it possible that a 
new contract, substituted for, or engrafted on 
another, without such assent, should not violate 
the old chart erf 

“This course of reasoning, which appears to be 
perfectly manifest, is not without authority to 
support it. Mr. Justice Blackstone, lays it down 
that the same identical franchise, that has been 
before granted to one, cannot be bestowed on 
another; and the reason assigned is, that it 
would prejudice the former grant. In The King 
v. Passmore, Lord Kenyon says, that an exist¬ 
ing corporation cannot have another charter 
obtruded upon it by the crown. It may reject it, 
or accept the whole, or any part of the new char¬ 
ter. The reason is obvious. A charter is a con¬ 
tract, to the validity of which the consent of both 
parties is essential, and, therefore, it cannot be 
altered or added to without such consent.” 

And referring to the case of Terrett v. Taylor, 9 

Cranch, 43, said, on p. 653: 

“It was decided in that case that a private cor¬ 
poration created by the legislature, may lose the 
franchise bv misuser or non-user, and may be 
resumed by the government under a judicial judg¬ 
ment or forfeiture. In respect to public corpora¬ 
tions, which exist only for public purposes, such 
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as towns, cities, etc., the legislature maj[, under 
proper limitations, change, modify, enlarge, or 
restrain them, securing, however, the property 
for the use of those for whom and at whose ex¬ 
pense it was purchased . But it is denied that it 
has power to repeal statutes creating private 
corporations, or confirming to them property al¬ 
ready acquired under the faith of previous laws; 
and that it can, by such repeal, vest tile prop¬ 
erty of such corporations in the state, or' dispose 
of the same to such purposes as it may please, 
without the consent or default of the jcorpora- 
tors. Such a law is declared to be repugnant 
both to the spirit and the letter of the Constitu¬ 
tion of the United States.” 


It is to be observed from the foregoing declaration 
that even in dissolving a public corporation the legis¬ 
lature must take care to secure, however, the property 
for the use of those for whom and at whose expense it 


ivas purchased . It is not claimed that the j plaintiff 
company, in this case, has in any manner forfeited its 
charter or made itself subject to forfeiture. I 

If the Act of Congress on which the Secretary re¬ 
lies is susceptible to the construction which he places 
upon it, it places the Federal Government in the un¬ 
enviable position of violating the terms of a! contract 
which it, for valuable consideration, had entered into, 
and destroys a great investment made by the incor¬ 
porators, for the public upon the faith and jcredit of 
an offer of the United States. The only excuse given 
therefor is that the Government, in its privatje or pro¬ 
prietary character, wishes the public highway, which 
it has covenanted the plaintiff company should always 
have the free and undisturbed use of, as g site for 
one of its departments, a subject wholly foreign to 


I 

I 
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the charter and wholly foreign to the implied condi¬ 
tion under which the original proprietary owners of 
the land donated the title in the streets to the Federal 
Government. Such an act, even if legal, is an act of 
pure tyranny, and is contrary to the spirit of natural 
right and justice as well as the letter of the Con¬ 
stitution and as said by a great judge only to be 
tolerated because it can't be resisted. 

This limitation on the power of a sovereign in 
dealing with public corporations, is discussed in the 
case of Terrett v. Taylor, supra, which involved 
the constitutionalitv of certain legislation by the 
State of Virginia attempting to deprive the Protestant 
Episcopal Church of property which was acquired 
by it while it was recognized as the State Church and 
administrator of the poor laws, and after using the 
language above quoted by Mr. Justice Washington, 
continued: 

“But that the legislature can repeal statutes 
creating private corporations or confirming to 
them property already acquired under the faith 
of previous laws, and by such repeal can vest 
the property of such corporations exclusively iu 
the state or dispose of the same to such purposes 
as 1 they way please, without the consent or de¬ 
fault of the corporators, we are not prepared to 
admit; and we think ourselves, standing upon the 
principles of natural justice, upon the funda¬ 
mental laws of every free government, upon the 
spirit and the letter of the Constitution of the 
United States, and upon the decisions of most 
respectable judicial tribunals, in resisting such a 
doctrine.” 

And again on p. 49, after discussing the declarations 
of the Virginia bill for religious freedom and giving 
full force and effect thereto, continued: 
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“"While, therefore, the legislature might ex¬ 
empt the citizens from a compulsive attendance 
and payment of taxes in support of any! particu¬ 
lar sect, it is not perceived that either public or 
constitutional principles required the abolition of 
all religious corporations.” 

| 

and continued, 

j 

“Be, however, the general authority of the 
legislature as to the subject of religion ajs it may, 
it will require other arguments to establish the 
position that, at the revolution, all the public 
property acquired by the Episcopal churches, 
under the sanction of the laws, became the prop¬ 
erty of the state. Had the property thus! acquired 
been originally granted by the state or jthe king, 
there might have been some color (and 1 it would 
have been but a color), for such an extraordinary 
pretension. But the property was, in | fact and 
in law, generally purchased by the pafishoners, 
or acquired by the benefactions of pious donors. 
The title thereto was indefeasiblv vested in the 
churches, or rather in their legal agents. It teas 
not in the power of the crown to seize Or assume 
it; nor of the parliament itself to destroy the 
grants, unless by the exercise of a power the 
most arbitrary, oppressive and unjust, and en¬ 
dured only because it could not be resisted. It 
was not forfeited; for the churches had com¬ 
mitted no offense. The dissolution of . the regal 
government no more destroyed the j right to 
possess or enjoy this property than ijt did the 
right of any other corporation or individual to 
his or its own property.” 

The foregoing applies in full force and in principle 
to the case at bar. The property which the Secretary 
proposes to take is the result of investment of many 
thousands of dollars in labor and material!furnished 


i 
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by the corporators to create an instrumentality for 
the public use in the public streets, and at the in¬ 
vitation of Congress which was not in existence before 
and which cannot be removed without its destruction. 
In addition to this, its destruction involves the im¬ 
pairment of the entire contract and forces upon this 
company, without compensation, an emasculated and 
worthless franchise it has never agreed to accept and 
which it cannot operate profitably. 

“But’ 1 ’, will sav the counsel for the Secretarv of 
the Treasury, “Congress reserved the power to alter 
and amend the act granting these franchises to this 
company.’’ To this, we reply first that such a power 
cannot be construed as a reservation of a right to 
confiscate and destroy property and rights which 
have been created and become vested under the terms 
of the grant itself; second that the power of repeal 
or amendment is reserved to Congress itself, and not 
to the Secretary of the Treasury, to exercise or not 
exercise at his discretion. 


It is clear that this amendment of the plaintiffs 


franchise if effective 


at all is effective bv reason 


of 


the discretion of the Secretary, and not of Congress, 
because if not presentlv exercised bv the Secretarv 
for the particular object authorized, the franchise is 
not affected at all, and still stands as it has always 
stood heretofore unamended. 


(b) The Reserved Power to Repeal or Amend an 
Act, Grant or Franchise, to a Corporation, is not 
Without Limit. 

In Commonwealth, v. Essex, 13 Gray 239, the re¬ 
served right of amendment was unlimited . The ques¬ 
tion there presented was the validity of the attempt 
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to so amend the charter of a water power company 
as to require the making of additional fishways ob¬ 
structing the streams to those originally required. 
The Supreme Court of Massachusetts unanimously 
declared the legislation void, although the jiower to 
amend was reserved. Chief Justice Shaw delivered 
the opinion and said, among other things: ! 

4 ‘The rule to be extracted is this, that when 
under power in a charter, rights have 'been ac¬ 
quired and become vested, no amendment or al¬ 
teration of the charter can take away the prop¬ 
erty or right which have become vested! under a 
legitimate exercise of the powers granted.” 

i 

In Miller v. State, 15 Wall. 498, 21 L. ed.l 104, the 
Supreme Court of the United States adopted these 
words of Judge Shaw in their entirety, adding: 

“The power of alteration and amendment is 
not without limit. The alterations must be rea¬ 
sonable; they must be made in good fajith; they 
must be consistent with the scope and object of 
the Act of incorporation. Sheer oppression a/nd 
wrong cannot be inflicted under the guise of 
amendment or alteration. Beyond the sphere of 
the reserve power, the vested rights of j property 
of corporations, in such cases, are surrounded by 
the same restriction, and are as inviolable as in 
other cases.’’ Citing Shields v. Ohio, ! 95 U. S. 
324, 24 L. ed. 357, 359, and continues, j 

“That government can scarcelv be deemed 
free, where the rights of property are left solely 
dependent upon the will of the legislative body, 
without any restraint. The fundamental maxims 
of a free government seem to require! that the 
rights of personal liberty of private | property 
should be held sacred. At least, no court of 


I 

i 
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justice in this country would be warranted in as¬ 
suming that the power to violate and disregard 


them—a power so repugnant to the common prin¬ 
ciples of justice and civil liberty —lurked under 
any general grant of legislative power, or ought 
to he implied from any general expression of the 


will of the people.” 


Citing Wilkinson v. Le- 


land, 2 Pet., 657, in which the opinion was deliv¬ 
ered bv Mr. Justice Story. 

* %■ 


In Shields v. Ohio, 95 U. S. 319, 24 L. ed. 357, 359, 
Mr. Justice Swayne delivered the opinion of the court 
and discussed the limitations upon the power to alter 
and amend charters under powers reserved therein, 
and after the quotations above, said: 


“Two authoritative adjudications throw a 
strong light from opposite directions upon this 
subject. We cite them only for the purpose of 
illustration. In Miller v. R. R. Co 21 Barb., 513, 
the Legislature, under the reserved power of 
alteration, required the company, which had been 
previously incorporated, to construct a highway 
across their road. The work was expensive, and 
of no benefit to the company. The Act imposing 
the burden was held to be void. 

“In Worcester v. R. R. Co., 109 Mass., 103, the 
Legislature had passed an Act requiring the rail¬ 
road companies therein named to unite in a pas¬ 
senger station in the City of Worcester (the place 
to be fixed as provided), to extend their tracks in 
the city to the Union Station, and, after the ex- 
tention, to discontinue parts of their existing lo¬ 
cations. The Act was held to be constitutional 
and valid, being a reasonable exercise of the 
right reserved to the Legislature to amend, alter, 
or repeal the charters of those companies. See, 
also, Com. v. Essex Co., 13 Gray, 239, and Crease 




27 


Only a slight consideration of these two appar¬ 
ently conflicting opinions furnish the solution to this 
question. 

The amendment required in Miller v. The Railroad, 
21 Barh. 513, had nothing to do with the original 
purpose of the incorporation, that is, to operate a 
railroad for the public. 

The amendment in the case of Worcester v. the 
Railroad Company dealt intimately with that very 
proposition and required the Railroad Company, in 
its own interest, and in the interest of the public, to 
make connections with other railroad companies en¬ 
gaged in the same business and calculated tq promote 
the interest of the traveling public. This jwas held 
to be within the limitation of the right of amendment 
reserved. 

In the case at bar, there is nothing of this kind. 
The bill shows that if the Secretary can dp what lie' 
wishes he not only destroys valuable property val¬ 
uable in itself, but destrovs all the terminal facili- 
ties of this company; makes it impossible j for it to 
adequately perform its functions to the ppblic, and 

destrovs its entire investment and inconveniences a 
•» 

volume of traffic in excess of two millions of passen¬ 
gers per year—over ten thousand passenger^ per day. 

The same question is discussed in Colder y. Bull, 3 
Dali. 3S8, where it was said: 

“A law that destroys or impairs tihe lawful 
private contracts of citizens, is declared to be 
‘against all reason and justice/ and, therefore, 
not law; and the court adds in speaking of the 
powers of Legislatures: ‘They command what is 
right and prohibit what is ivrony, but they cannot 
change innocence into guilt, or punish innocence 


i 

i 
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as crime, or violate the right of an antecedent 
lawful private contract , or the right of private 
property . To maintain that our Federal or State 
Legislatures possess such powers , if they had not 
been expressly restrained, would, in my opinion, 
be a political heresy, altogether inadmissible in 
our free republican governments.” 

It is manifest that the power to amend is merely 
the power to act legislatively in futuro, and not to 
destroy rights already accrued or property already 
created pursuant to the law while the law was in op¬ 
eration. 

In Hepburn v. Griswold, 8 Wall. 623, 19 L. ed. 526, 
the court says, upon this point: 

“We cannot doubt that a law, not made in pur¬ 
suance of an express power, which necessarily 
and in its direct operation, impairs the obligation 
of contracts, is inconsistent with the spirit of the 
Constitution.” 

In Marburg v. Madison, 1 Crunch, 163 Chief Justice 
Marshall says: 

“The Government of the United States has 

been emphatically termed 1 a government of laws/ 

and not of men. It will certainly cease to deserve 

•> 

this high appellation, if the laws furnish no rem¬ 
edy for the violation of vested rights.” 

We submit, that even if Congress has the power to 
commit the great wrong, which the Secretary of the 
Treasury contends it has authorized him to commit, 
that any court of justice should be slow to ascribe 
any -such purpose to it in the absence of the clearest 
and most express provisions to that end. 
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In Sturges v. Croivinshield, 4 Wheat. 206,i the same 
Chief Justice speaking of the prohibition to the states 
of the power to impair contracts and the policy back 
of it uses the following language: 

. i 

I 

i 

“To restore public confidence completely, it 
was necessary not only to prohibit the ujse of par¬ 
ticular means by which it might be effected, but 
to prohibit the use of any means by which the 
same mischief might be produced. The Conven¬ 
tion appears to have intended to establish a great 
principle, that contracts should he inviolable.” 

How can any government expect its citizens to in¬ 
vest their earnings and savings in public enterprises of 
such a character as this if, at the mere whim of govern¬ 
ment officials the whole investment may be destroyed 
and no right to compensate exist in anyone, merely 
because in the original grant of the franchise, and 
for the purpose of holding the grantee subject to 
fair and just regulation by government, th0 right to 
alter and amend is reserved? 

i 

This identical question, its extent and lipnitations, 
are discussed and decided in Union Pacific j R. R. Co. 
v. United States , 99 U. S., 700, 25 L. ed. 501, known 
as “The Sinking Fund Cases .’’ Mr. Chikf Justice 
Waite, discussing the limits on the power o^ Congress 
under a reserved power “to at any time alter, amend 
and repeal” said: 

“All agree that it cannot be used to take away 
property already acquired under the j operation 
of the charter, or to deprive the Corporation of 
the fruits actually reduced to possession under 
contracts lawfully made; but, as was s^id by this 
court, through Air. Justice Clifford, inj Midler v. 
The State y ib Wall. 498, 21 L. ed. 104, ‘it may 
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safely be affirmed that the reserve power may be 
exercised, and to almost any extent, to carry into 
effect the original purposes of the grant, or to 
secure the clue administration of its affairs, so 
as to protect the rights of stockholders and of 
creditors, and for the proper disposition of its 
assets;’ and again; in Holyoke Company v. Ly¬ 
man, 15 Wall., 519, 21 L. ed. 139, ‘To protect the 
rights of the public and of the corporators, or to 
promote the due administration of the affairs of 
the corporation.’ Mr. Justice Field, also speaking 
for the court, was even more explicit when, in 
T omlinson v. Jessup, 15 Wall, 459, 21 L. ed. 206, 


he said: 


‘The reservation affects the entire 


rela¬ 


tion between the State and the Corporation, and 
places under legislative control all rights, privi¬ 
leges and immunities derived by its charter di¬ 
rectly from the State;' and again: as late as 
B. B. Co. v. Maine, 97 U. S. 510, ‘By the reserva¬ 
tion * * * the State retained the power to altJer 
it (the charter) in all particulars constituting the 
grant to the new company, formed under it, of 
corporate rights, privileges, and immunities.’ 
Mr. Justice Swayne, in Shields v. Ohio, 95 U. S., 
324, 24 L. ed. 359, says, by way of limitation, 
‘The alterations must be reasonable; thev must 
be made in good faith, and be consistent with the 
object and scope of the Act of incorporation. 
Sheer oppression and wrong cannot be inflicted 
under the guise of amendment or alteration.’ The 
rules as here laid down are fully sustained by au¬ 
thority. Further citations are unnecessary.” 


Continuing, Chief Justice Waite said: 


“Giving full effect to the principles which have 
thus been authoritatively stated, we think it safe 
to say, that whatever rules Congress might have 
prescribed in the original charter for the govern¬ 
ment of the Corporation in the administration of 
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its affairs, it retained the power to establish by 
amendment. In so doing it cannot undo what has 
already been done and it cannot unmake Contracts 
that have already been made, but it may| provide 
for what shall be done in the future, and! may di¬ 
rect what preparation shall be made for| the due 
performance of contracts already entered into. 
* * * All such legislation will be confined in its 
operation, to the future.” 


The right to hold property free from confiscation 
or destruction is not a right conferred by the iState or 
charter directly, but is a natural right, the Violation 
of which is prohibited to the State by the Constitu¬ 
tion. 


These principles were again announced by the 
United 'States Supreme Court in another case also 
styled United States v. Umon Pacific Railivgy Com¬ 
pany, 160 U. S. 133, 40 L. ed. 319, where at ]bage 330 
it is said: 

• ! 

“It would not be competent for Congress, un¬ 
der the guise of altering or amending the act in 
question to impose upon the railroad company 
duties wholly foreign to the objects for which it 
was created or for which governmental \aid was 
given. Neither could it, by such alteration or 
amendment, destroy rights actually vested, nor 
disturb transactions fully consummated 


And again quotes at length the language just above 
quoted from the Sinking Fund Cases. 

It seems to us that it is a work of supererogation 
to undertake to argue that what the Secretary of 

i 

the Treasury is attempting to do in this case is not de¬ 
struction of property, and of rights actually vested, 
and to annul acts fullv consummated or that it will not 

* i 
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destroy property constructed and placed in the streets 
pursuant to the express mandate and requirement of 
the Charter itself. 

Neither can it be said that that action can in any 
way “carry into effect the original purposes of the 
grant” or “is consistent with the object and scope of 
the Act.” 

The purposes of this threatened action on the part 
of the Secretary of the Treasury under a merely 
implied power from -Congress is not only wholly 
destructiye to all the rights or duties existing under 
the original grant, but also destructive of all prop¬ 
erty placed in the streets under that grant. Under 
the showing of this bill the first effect will be to make 
it impossible for this Company to longer perform its 
duties to the public and, second, to destroy absolutely 
the large capital invested in this property at the 
behest of Congress, and pursuant to its contract with 
Congress. 

These principles are thoroughly recognized by 
Coolev in his work on Constitutional Limitations, 
where on p. 836 he says: 

“The rights and privileges which come into 
existence under it (the charter) are placed upon 
the same footing with other legal rights and 
privileges of the citizen and subject in like man¬ 
ner to proper rules for their due regulation, pro¬ 
tection and employment. 

“The limit to the exercise of the police power 
in these cases must be this: The regulations 
must have reference to the comfort, welfare or 
safety of society; they must not be in conflict 
with any other provision of the charter; and they 
must not, under pretense of regulation, take from 
the corporation any of the essential rights .and 
privileges which the charter confers .” 
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Congress in legislating* for the District ot Colum¬ 
bia lias only the police powers which are possessed 
by state legislatures under their several jurisdictions. 
Lansburg v. Dix, 11 App. 1). C. 512; Moses\v. U. S. fi 
16 App. D. C. 428. 


“There is no well considered case in! which it 
has been held that a legislature, under its power, 
to amend a charter, might take from aj corpora¬ 
tion any of its substantial property or [property 
rights. * * It is immaterial in wliatj way the 

property was lawfully acquired—whether by 
labor in the ordinary avocations of life, by gift 
or descent, or by making profitable use of a fran¬ 
chise granted by the State; it is enough that it 
has become private property, and it is then pro¬ 
tected by the law of the land.” Detroit v. De¬ 
troit $ II. j P. Co., 43 Mich. 140, 147, opinion by 
Judge Cooley. 

What, may we inquire, is the difference! between 
taking my property and so mutilating and! dismant¬ 
ling it that it can no longer be used for the | purposes 
of its creation! 


“That government can scarcely be debmed free 
where the rights of property are left Solely de¬ 
pendent upon the legislative body and without 


any restraint.” Wilkinson v. Leland, 2 

* y 

opinion by Justice Story. 


Pet. 657, 


i 

“A law that destroys or impairs the lawful 
private contracts of citizens is against all rea¬ 
son and justice, and therefore not law.P Calder 
v. Bull, 3 Dali. 388. j 

“The power to repeal the charter of a corpo¬ 
ration can not, upon any legal principle, include 


I 


i 
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the power to repeal what is in its nature irre- 
pealable, or to undo what has been lawfully done 
under power lawfully conferred.” Butler v. 
Palmer, 1 Hill, 335. 

“We think no well-considered case has gone 
further than this, while in many cases such power 
ha^ been expressly held to be limited to the ef¬ 
fect stated. In the language of Chief Justice 
Marshall, in Fletcher v. Peck (G Cranch 87, 133): 
‘■if an ad be done under a law, a succeeding leg¬ 
islature can not undo it. The past can not be 
recalled by the most absolute power. Convey¬ 
ances have been made; those conveyances have 
vested legal estates, and if those estates may be 
seized bv the sovereign autlioritv, still that they 
originally vested is a fact , and can not cease to 
he a fact. When, then, a law is in the nature of 
a contract, when absolute rights have vested 
under that contract, a repeal of the law can not 
divest those rights. ’ * * * 

“It is obvious that this reserved power does 
not, in any sense, constitute a condition of the 
grant, and can not have effect as such, but is 
simply a power to put an end to the contract 
with such effect upon the rights of the parties 
thereto as the law ascribes to it.” People v. 
O'Brien, 111 Xew York, p. 48, 49 (citing Sinking 
Fund cases, 99 U. S. 700, 748; Tomlinson v . Jes¬ 
sup, 15 Wall. 454, 457. 

“Personal and real property acquired by the 
corporation during its lawful existence, rights of 
contract, or clioses in action so acquired, and 
which do not in their nature depend upon the 
general powers conferred by the charter, are not 
destroyed by such a repeal, and the courts may, 
if the legislature does not provide some special 
remedy, enforce such rights by the means in their 
power. The rights of the shareholders of such a 
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corporation to tlieir interests in its property are 
not annihilated by such a repeal and thpre must 
remain in the courts the power to protect those 
rights.” 

In United States r. Cress. 243 U. S. 316, pi L. ed. 
746, the court held that though the Federal govern¬ 
ment had paramount authority to control lall navi¬ 
gable rivers, that the exercise of this authority was 
subject, in its turn, to the inhibition of the 5th Amend¬ 
ment against the taking of private property;for pub¬ 
lic use without just compensation. 

In Metropolitan Railroad Company v. Th6 District 
of Columbia , 20 App. D. C. 421, this court said: 

I 

j 

“It may be conceded that this reserved power 
in Congress is not entirely without limit, and 
that the power to alter, amend, or repeal must 
be exercised within reasonable bounds for the 
preservation of right and justice. It has been 
said by high authority, that the power must not 
be exercised in such arbitrary way as tp destroy 
vested rights acquired in good faith under the 
chartered powers of the corporation.” j 


* 




*■ 


•■rf 


w 


4 4 The question is, for what purpose! was the 
power of alteration, amendment, and Repeal re¬ 
served if not to be exercised to promote the in¬ 
terest of the public and to meet the requirements 
of their interest as it may arise. It has been 
most justly said, one of the most obvious reasons 
for reserving to the legislature the right to alter, 
amend or repeal such charter, is to enable it to 
compel an unwilling corporation to perfect and 
extend its connections with other railways or to 
extend its roads to certain localities aSj the con¬ 
venience of the public may from timp to time 
require. We may well suppose that it \fas within 

i 


i 

i 
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the contemplation of all parties concerned at the 
time the charter was granted, that the lines of 
the 1 road should, from time to time, be extended 
to meet the convenience and need of the public 
and to conform to the growth and extension of 
the citv.” 

Whatever may have been the purpose in such res¬ 
ervations it is clear that it was not for the purpose 
of enabling Congress to authorize executive offi¬ 
cers at their mere whim or discretion to destroy 
hundreds of thousands of dollars worth of personal 
property invested in the streets for public conveni¬ 
ence, by mandate of Congress, in order to close the 
street and destroy the rights of the public as such 
therein. Such a right reserved for any such purpose 
is, as was pointed out by Chief Justice Marshall in the 
Dartmouth College case, supra, is “in direct contra¬ 
diction to the express stipulations of the grant”, and 
destructive of its express purposes, because no cor¬ 
poration would ever be able to enlist the necessary 
capital to develop the property if such a fatal germ 
was supposed to lurk within the import of the gen¬ 
eral words of such a reservation. See Miller v. State, 
15 Wall. 498, 21 L. ed. 104. 

It is to be noted, in this connection, that the only 
reservation in the grant of the use of the road bed 
by the company, as contained in Section 17 of the 
Charter, is “subject to the use of the public.” It is 
also clear that the use which the Government now 
proposes to make of this property is wholly foreign 
to and destructive of any such rights of the public 
therein. 

(c) The contemporaneous construction placed by 
Congress on this Act shows that Congress understood 
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that it had no right to require this company to either 
abandon or remove its tracks, which had already 
been located in the streets of the city under this very 
charter without compensation. 

This is shown by the provisions of the Act of June 
6, 1902, 26 Stat., Chapter 837, Sec. 6, alleged in the 
bill. | 

The circumstances were almost identical with those 
now existing. 

A portion of the tracks of the company j at that 
time were located on E Street, between l|3 1 /> and 
14th Streets and Congress wished to vacate t|hat por¬ 
tion of the street and to add it to the site of the 
Municipal Building, which it then contemplated, and 
which has since been erected, and in carrving that 
purpose into effect it made careful provision there¬ 
for in the following language, 26 Stat., Chapter 837, 
Sec. 6: j 

j 

“The Secretary of the Treasury be, hnd he is 
hereby, authorized and directed to acquire by 
purchase, condemnation, or otherwise, for a sum 
not exceeding five hundred and fifty thousand 
dollars; * * * for the erection thereon of a mu¬ 
nicipal building for said District, square two 
hundred and fif tv-five in the citv of Washington, 
District, of Columbia, and that portion of E 
street lying between said square and jPennsyl- 
vania avenue is hereby appropriated and made 
a part of said square * * * and the Commission¬ 
ers of the District of Columbia are hdrebv au- 

i * 

thorized to change the route of the Washington, 
Alexandria, and Mount Vernon Electric Railway 
in such a manner as to cause said portion of E 
street to be vacated by the tracks of said com¬ 
pany, and jurisdiction is hereby conferred upon 
the supreme court of the District of Columbia 
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upon petition of said company to inquire into, 
hear, and determine the amount of the actual 
cost and expense to the company for the re¬ 
moval of its tracks from E street bv reason of 

%/ 

the provisions herein contained, and to enter 
judgment against the United States and the Dis¬ 
trict of Columbia jointly.’’ 

In Alexander v. Mayor of Alexandria, 5 Cranch, 1, 
3 L. ed. 19, in which the opinion was delivered by 
Mr. Chief Justice Marshall, he discusses this ques¬ 
tion and says, on p. 7, L. ed. 21: 

“Without deciding this question as depending 
merely on the original law, it is to be observed 
that the acts in pari materia are to be construed 
together as forming one act. If in a subsequent 
clause of the same act provisions are introduced 
which show the sense in which the legislature 
employed doubtful phrases previously used, that 
sense is to be adopted in construing those fran¬ 
chises. Consequently, if a subsequent act on the 
same subject affords complete demonstration 
of the legislative sense of its own language, the 
rule ichich has been stated, requiring that the 
subsequent should be incorporated into the fore¬ 
going act, is a direction to courts in expounding 
the provisions of the law.” 

And again on p. 10, after construing the original act, 
concludes: 

“But if a doubt respecting the sense of the 
legislature could otherwise be entertained, that 
doubt is removed by the act of the 16th of De¬ 
cember, 1796, already recited, which particularly 
respects the power of taxation, and gives the 
remedy by motion.” 



I 
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And in Genesee Chief v. Fitzliugli, 12 Howard, 443, 
13 L. ed. 1058, it was held that a legislative definition 
given at an early period of the government, is en¬ 
titled to great consideration, and in Stockd'gle v. The 
Atlantic Company, 20 Wall. 323, 22 L. ed.’ 348, it is 
said by Mr. Justice Miller, speaking for the court, 
p.351: 


4 ‘ Both in principle and authority it may be 
taken to be established, that a legislative body 
may by statute declare the construction of pre¬ 
vious statutes so as to bind the courts in refer¬ 
ence to all transactions occurring after the pas¬ 
sage of the law , and may in many casep thus fur¬ 
nish the rule to govern the courts in transactions 
which are past, provided no constitutional right 
of the party concerned is violated. Sedgwick, 
Stat. L., 253; Municipality No. 1 v. Wheeler , 10 


La. An., 747.’ * 


3. It Was Not the Intent of Congress to; Repeal or 
Amend the Franchises of the Plaintiff at All. 


If Congress had the naked power to perpetrate 

the wrong involved in destroying the plaintiff’s 

property without compensation, it is submitted that 

such an intent is not manifest. 

(a) Because under the construction necessary to 

that end an absurd result would be reached, to wit, 

that Congress intended to delegate to ah executive 

officer of the government a reserved legislative power 

to be exercised at his whim, to destrov Cverv street 

railwav svstem in the District of Columbia. Each of 
* 

these svstems so necessary to the comfort and con- 

* . ". j 

venience of the city, have important connections op¬ 
erating south of Pennsylvania Avenue and within 
the limits of the territory specified in the Acts of 


i 
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1926 and 1928, to wit, the Fourteenth Street line, the 
B Street line, southwest, and the Ninth Street line, 
all of the Washington Railway and Electric system, 
serve employees and clerks from the great Agricul¬ 
tural Department and the Bureau of Engraving and 
Printing. The entire southwestern section of the 
city, its i water front and wharves, all are connected 
with the central portion of the city by these lines, 
and the same is true of the Seventh Street line of 
the Capital Traction Company, which likewise serves 
the wharves, the large government establishments 
south of Pennsylvania Avenue between the Capitol 
and Ninth Street and possibly other lines. The Gov¬ 
ernment already owns buildings and has acquired 
under this very Act property on each side of all of 
those lines. This alone would authorize the closing 
and consequent destruction of all of this property. 
It is absurd and unthinkable to ascribe to Congress 
any such reckless purpose as to authorize the Secre¬ 
tary of the Treasury, by a stroke of his pen, to de¬ 
stroy those properties and the immense capital in¬ 
vested in them on the faith of Acts of Congress au- 
thorzing such investments. 

(b) Because this construction would impute to 
Congress an oppressive and typrannical purpose 
which should not be slightly attributed to it. We 
hear of such things being done in Russia, but until 
the present instance no such attempt has ever been 
made in the United States or any civilized country 
which pretends to be governed by laws of natural 
right and justice. 

“Such a law is repugnant to the spirit of the 

Constitution of the United States.” Terrett v. 

Taylor, 9 Crancli, 43, p. 52, 3 L. ed. 650, 653. 
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It is contrary to the “principles of natural justice/’ 
and “the fundamental laws of every free j govern¬ 
ment.” Idem. 

It will involve “the exercise of a power the most 
arbitrary, oppressive and unjust, and endured only 
because it could not be resisted.” Idem. 

i 

“Sheer oppression and wrong” would be;inflicted 
“under the guise of amendment or alteration.” Mil¬ 
ler v. State, 15 Wall. 498, 21 L. ed. 104. j 

If, as was said in Shields v. Ohio, 95 U. S. 319, 24 
L. ed. 357, a government can scarcely be deefned free 
where the rights of property are left solely dependent 
upon the will of the legislative body, what I must be 
said of a government that leaves the rights of prop¬ 
erty dependent solely upon the will of an executive 

officer without anv restaint? 

•/ 

It would be “against all reason and justice, and 
therefore not law.” Colder v. Bull, 3 Dali. ^88. 

It would be “inconsistent with the spirit of the 
Constitution.” Hepburn v. Griswold, 8 wjall., 623, 
19 L. ed. 526. | 

The government of the United States will:cease to 
deserve the appellation of “a government of law” 
under such circumstances. Marbury v. Madison, 1 
Cranch, 163. j 

i 

| 

(c) Repeals by Implication Are Not Favored. 

No words of repeal or amendment |ire con¬ 
tained in the legislation under which the Secretary is 
acting, and not the remotest reference to anv street 
railways or the tracks of any street railway of any 
kind is made therein. 

“The rule is well settled that repeals by im¬ 
plication are not favored and are never admitted 


i 

i 
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where the former can stand with the new Act.” 
Chew Heong v. United States, 112 U. S. 536, 28 
L. ed. 770, 773. 

State of Louisiana v. Stoll, 84 U. S. 425, 431, where 
it is said, p. 654: 

“If, by any reasonable construction, the two 
statutes can stand together, they must so stand. 
If harmony is impossible, and only in that event, 
the former law is repealed in part or wholly, as 
the case mav be.” 

See also Graham vs. Good cell, 282 U. S. 409, 75 
L. ed. 415, where at p. 425, L. ed. 438 the same prin¬ 
ciples are applied. 

(d) A general Act is not to be construed to repeal 
a previous particular Act. 

In this case the Acts relied on bv the Secretary of 

•> * 

the Treasury are general in their nature. The Act 
granting the franchise to the plaintiff is particular 
in its provisions. 

In the matter of Kang-Gi-Shun-Ca, otherwise known 
as Crow Dog, petitioner, 109 U. S. 556, 27 L. ed. 1034, 
it was said: 

“The general principle to be applied (see 
Bovill, C. J., in Thorpe v. Adams, L. K., 6 C. P. 
135) to the construction of Acts of Parliament 
is that a general Act is not to be construed to 
repeal a previous particular Act unless there is 
some express reference to the previous legisla¬ 
tion on the subject, or unless there is a necessary 
inconsistency in the two Acts standing together. 
And the reason is, ‘said Wood, V. C., in Fitz¬ 
gerald v. Champneys, 30 L. J. Ch., 7S2, 2 Johns. 
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& H., 31-54,’ that the Legislature having had its 
attention directed to a special subject, and having 
observed all the circumstances of the case and 
provided for them, does not intend by a general 
enactment afterwards to derogate from its own 
act when it makes no special mention of its in¬ 
tention so to do.” j 

i 

The Act in question can stand only by construing it 
as granting the power to the Secretary of the Trea¬ 
sury to close streets, except where to do so would 
contravene a previous special grant made by the Con¬ 
gress itself. 

Bv referring to the Act of 1926 that yhich the 
Secretary is authorized to “acquire” such: sites, as 
he deemed necessarv, his authority to use government 
sites is, much more restricted, these, musx be con¬ 
veniently located and available. It can scarcely be 
said that a street already occupied by a street car 
line authorized by an unrepealed act of Congress is 
“available” for an office building. 

The Government had previously made, fbr a valu¬ 
able consideration, a grant of the franchise to the 
plaintiff. This had been followed by the investment 
of a large sum of monev under the grant and the 
physical possession of the structures in the roadway 
which had converted the franchise into an |easement, 
and when the Secretarv of the Treasury undertakes 
to act under this power, to close streets, it must take 
this power cum oneri because the Government had 
previously covenanted that if the Railroad: Company 
carried out its important obligations under that grant, 
that it “shall have at all times the free and uninter¬ 
rupted use of the roadway” subject only to the rights 
of the public. 


i 
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It cannot be assumed that Congress foresaw that 
the Secretary of the Treasury would attempt, in act¬ 
ing under that Act, to breach the contract and cove¬ 
nant of the Government without its express direction, 
even if it had the power so to do. 

4. If it Was the Purpose of Congress to Authorize the 
Secretary to Close the Streets Occupied by the 
Plaintiff’s Tracks, It Was Also Its Purpose to 
Provide Compensation. 

The only way that Congress can stand cleared of 
the intent to commit an unconscionable wrong is by 
ascribing to it also the purpose to provide just com¬ 
pensation, if the language of the Act in question will 
permit of such construction. 

The Act of May 25, 1926, in Sect ion I thereof, first 

authorized the Secretary of the Treasury “to carry 

on the construction work herein authorized bv con- 

tract or otherwise, as he deems most advantageous 

to the United States”: 

< 

“In all cases where the construction of build¬ 
ings * * * under the provisions of this Act 

requires the utilization, in the opinion of the 
Secretary of the Treasury, of contiguous squares 
as sites thereof, authority is hereby given for 
closing and vacating such portions of streets as 
lie between such squares and such alleys as in¬ 
tersect such squares and portions of such streets 
and alleys so closed and vacated shall thereupon 
become parts of such sites.” 

The preceding language in the same section ap¬ 
propriated the sum of $50,000,000 for projects in the 
District of Columbia which it provided: 



4 4 Shall be used exclusively for the purpose of 
acquiring by purchase, condemnation dr other¬ 
wise south of Pennsylvania Avenue and west of 
Maryland Avenue, projected in a straight line to 
Twining Lake, such sites or additions 1(> sites as 
the Secretary of the Treasury may deqm neces¬ 
sary to provide such suitable office accommoda¬ 
tions in the District of Columbia as arc herein¬ 
before mentioned; of constructing adequate and 
suitable buildings for the furnishing j of such 
office accommodations on said sites or additions 
to sites, or on sites already owned by the Gov¬ 
ernment south of Pennsylvania Avenue and west 
of Maryland Avenue, as above mentiqned, and 
of providing suitable approaches to said build- 
and beautifying and embellishing their 


mgs 


projects. 




It would seem reasonable, under this language if it 
stood alone, which authorized the Secretary of the 
Treasury to close and vacate streets and add them 
to 44 sites” already otherwise acquired, and! in order 
to do so it became necessary to acquire by purchase, 
condemnation or otherwise, such sites or additions to 
sites, that the Secretary would have power to make 
compensation for any structures found in tile streets 
which the very bill provides, 4 4 shall thereupon become 
parts of such sites”, or in other words, 44 additions” 
to such sites. 

This Act, however, was amended by thej Act ap¬ 
proved January 13, 1928, and in the first section 
thereof, after referring to the Act of May!25, 1926, 
declared that it 4 4 is hereby amended so as to authorize 
and direct him to acquire by purchase, condemnation 
or otherwise, all the lands obtainable with the funds, 
that may be appropriated, including buildings and 
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other structures ” (not “oil said land” but) “ in¬ 
cluded within the triangle bounded by Pennsylvania 
Avenue and B Street * * *, except property 

owned by the United States or the District of Colum¬ 
bia as such lands appear in the records of the office 
of the Surveyor of the District of Columbia.” 

Railivay Tracks are Structures. 

It is submitted that the tracks of the Railway Com- 
pany within these streets come within the definition 
of “ buildings and other structures ” * * * “in¬ 

cluded within the triangle,” and is not “ property 
owned by the United States or the District of Co- 
lumbia.” In order to give the exception the mean¬ 
ing ascribed to it in Justice Adkins opinion it would 
be necessary to insert the word “on” before the word 
“property” so that it would read except on property 
owned by the United States.” 


“A railway consists of the bed or foundation 
* 

which is made of earth, stone, or trestle work, 
on which are laid the ties or rails, and is in¬ 
cluded in the term ‘other structure’ ”. Giant 
Powder Co. v. Oregon Pac. R. Co., 42 Fed. 470, 
473, 8 L. R. A. 700. 

“An aqueduct is a ‘structure’,” Nash v. Com- 
monivealth, 54 N. E. 865, 174 Mass. 

“Structure” was held to include a canal partially 
constructed. Pacific Rolling Mill Co. v. Bear Valley 
Irr. Co., 120 Cal. 94, 96, 65 Am. St. Rep. 158. 

The term “structure”, when applied to a material 
thing made by human labor, means something com¬ 
posed of parts or portions which have been put to- 
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gether by human exertion. Haskell v. Gallagher, 20 
Ind. App. 224, 27 Am. St. Rep. 250. j 

A railway is a structure within the term 4 ‘other 

•/ 

structures”. Ban v. Columbia Southern R. \Co., 117 
Fed. 21. 

i 

To the same effect are Neiv York, N. H. & 
II. R. Co. v. City of Neiv Ilaven, 7 Copn. 390; 
Clement’s Adm’rs. v. Putnam, 35 Atl. 181, 68 Vt. 
285; Flanagan v. F. W. Carlin Const. Co., 1118 N. Y. 
Supp. 953; Brown v. City of Decatur, 188 111. App. 
147, 151; Western Electric Co. v. Cooley,\ 79 Cal. 
App. 770, 251 P. 331, 333; Armenti v. Brooklyn Union 
Gas Co., 142 N. Y. S. 420, 425, and City j of Rock 
Island v. Industrial Commission, (Ill.) 122 N. E. 82. 

“If, by any reasonable construction, the Older Act 
can stand it must do so.” State of La. v. Stoll, 84 
U. S. 425, 431, 21 L. ed. 650, 654. 

I 

5. The Court Erred in Finding that if the Plaintiff is 
Entitled to Compensation It Had a Remedy in the 
Court of Claims. 

The section on which the jurisdiction of the Court 
of Claims is founded is section 250, subdivision (a) 
USCA, as follows: | 

i 

i 

“All claims except for pensions, founded upon 
the Constitution of the U. S. or any la^ of Con- 
gress upon any regulation of an executive de¬ 
partment, or upon any contract, express or im¬ 
plied, with the Government of the United States, 
o*r for damage, liquidated or unliquidated, in cases 
not sounding in tort, in respect to whiih claims 
the party would be entitled to redresi against 
the United States either in a court of law, equity 
or admiralty if the United States were j suable.” 


i 
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In Schillinger v . United States, 155 U. S. 162, 39 L. 
ed. 10S, Mr. Justice Brewer, after quoting the statutes 
said, p. 167: 

“Under neither of these statutes had or has 
the Court of Claims any jurisdiction or claims 
against the government for mere torts; some ele¬ 
ment of contractual liabilitv must lie at the 
foundation of every action. * * * 

“The rule thus laid down has been consistently 

* 

followed by this court in many cases up to and 
including the recent case of Hill v. U. S., 149 
U. S. 593, 598 (37 L. ed. 862, 864).” 

And in response to the argument that the Con¬ 
stitution forbids the taking of property for public 
use without just compensation and that, therefore, 
every appropriation of private property by an official, 
no matter how wrongfully made, creates a claim 
founded upon the Constitution of the United States, 
said: 


“If that argument be good, it is equally good 
applied to every other provision of the Constitu¬ 
tion as well as to every law of Congress. * * * 
Can it be that Congress intended that every 
wrongful arrest and detention of an individual, 
or seizure of his property by an officer of the 
government, should expose it to an action for 
damages in the Court of Claims! If any such 
breadth of jurisdiction was contemplated, lan¬ 
guage which has already been given a restrictive 
meaning would have been carefully avoided.” 

The doctrine in this case was unqualifiedly ap¬ 
proved in the more recent case of Basso v. United 
States, 239 U. S. 602, 60 L. ed. 462, wherein Mr. Jus¬ 
tice McKenna, replying to the argument that the 
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doctrine of the Schillinger case was overruled or 
modified by Dooley v. U. S., 182 U. S. 222, 45 L. ed. 
1074, said, at p. 606: j 


* 4 But that case did not overrule Scl<d linger v. 
united Stales, 155 U. S. 163, 39 L. ed. it|)S, which, 
counsel savs, holds directiv contrarv to his con- 
tent ion, and that lie has not the ingenuity to 
suggest how the court can now decide | the case 
at bar in appellant’s favor without at j least by 
implication overruling the Schillinger cjase. We 
are not disposed to overrule the case, either di¬ 
rectly or by implication. * * * But, Conceding 

that a wrong was inflicted through tliesp judicial 
forms, the case nevertheless is of different char¬ 
acter from the Dooley Case, as was ! also the 
Schillinger Case. The latter case pasfeed upon 
the jurisdiction of the court of claims in actions 
founded on tort, and declared the general prin¬ 
ciple to be, based on a policy imposed by neces¬ 
sity, that governments are not liable 4 for unau¬ 
thorized wrongs inflicted on the citizen! bv their 
officers, though occurring while engaged in the 
discharge of official duties.’ ” j 

j 

And it was further said: ! 


4 ‘The Schillinger Case was cited in| the New 
Orleans Belize Royal Mail & C. A. S. \S. Co. v. 
United States, 239 U. S. 202, in rejection' of a con¬ 
tention that the United States was liable for 
services imposed by their officers outside of a 
contract with the Royal Alail Company, in the 
performance of which the vessel owncjd by the 
company was damaged 

44 We repeat, therefore, that the Schillinger 
Case being subsisting authority, and jappellant 
conceding that, if such be its value, jt is con¬ 
trolling, further discussion is unnecessary. 
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If what the Secretary of the Treasury proposes to 
do would constitute a tort, it is plain that the Court 
of Claims has no jurisdiction. 

The question then arises, can jurisdiction be main¬ 
tained for this intended wrong* as if it were on a con¬ 
tract, express or implied, to pay for damages result¬ 
ing* to the plaintiff under a contract? 

A long line of cases holds that where a govern¬ 
ment claims title to the property claimed or dam¬ 
aged or 1 denies the right asserted that no contract, 
express or implied, arises to make compensation for 
it. Hill v. United States, 593, 37 L. ed. 862; Bedford 
v. United States, 36, 61 Court of Claims 474, affirmed 


192 U. S. 217, 48 L. ed. 414. 

Another long line of cases holds that if the United 
States appropriates to a public use land which they 
admit to be private property, they may be held as 
upon an implied contract to pay its value to the owner. 
United States v. Great Falls Mfg . Co., 112 U. S. 645, 


28 L. ed. 846 and 124 U. S. 581, 34 L. ed. 527. 


In Bigby v. United States, 103 Fed. 597, affirmed 
188 U. S., 47 L. ed. 519, it was held that the use of 
the term “implied contract” did not infer that Con¬ 
gress intended to include mere violations of rights 
productive of injury to a licensee on property of the 
government; and in Harley v. United States, 198 
U. S. 229, 49 L. ed. 1029, it was held that contracts or 
obligations can not be implied from a tort. 

In Coleman v. United States, 152 U. S. 96, 38 L. ed. 
368, it was held that a promise to pay can be implied 

onlv when the court can see that the services were 
* 

rendered in such circumstances as authorized the 
party performing them to r itertain a reasonable 
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expectation of payment. Any doubt on this; proposi¬ 
tion, if it existed, was solved by the recent decision 
of the Supreme Court of the United States in United 
States v. Minnesota Mutual Investment Co., ! 271 U. S. 

i # 

212, 70 L. ed. 911, where money determined not 

- 1 

to belong to the United States but to another; had been 
received into the treasury of the United States under 
a right asserted to ownership and where the Court 
of Claims had found that the Secretary had no power 
under the law relied on to hold the money, which 


he had collected under a claim of right. 


* * 


the 


conclusion of the Court of Claims that tl.ie United 
States had therefore, received interest whijch should 
have been paid to the defendant in error, the invest¬ 
ment company, and which it may recover from the 
United States, was reversed. 

Mr. Chief Justice Taft, delivering the Opinion of 
the court said: j 

i 

“But. the Solicitor General argues |that even 
if the United States had no right to pollect the 
interest from the bank, no cause of action was 
created in favor of the investment company, * * * 
that there was no contract of the government, 
express or implied, by reason of that; collection 
to pay it to the investment company; and that 
without this, no recovery can be had. r jThis seems 
to us to be sound reasoning. An implied con¬ 
tract in order to give the court of claims or a 
district court * * * jurisdiction to give judg¬ 
ment, must be one implied in fact and not one 
based merely on equitable considerations and im¬ 
plied in law.” Citing Merritt v. United States, 


267 U. S. 338, 340, 69 L. ed. 643, 644 
cases. 


and other 


Applying this reasoning to the facts in this ease, 
and particularly to the allegations in paragraph 17, 
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that the Secretary of the Treasury “has requested 
and required the Public Utilities Commission of the 
District of Columbia to serve notice on the plaintiff 
to remove its tracks * * * ” and that, “It is the 

understanding of the Department that such removals 
and diversions shall be without expense to the United 
States”, it seems manifest that under the rulings 
of the Supreme Court of the United States, not only 
is no contract implied but that liability is expressly 
disclaimed. The learned chancellor based his con¬ 
clusion in this respect on United States v. Lynali, 188 
U. S. 445, 447, 47 L. ed. 539. Not only was there no as¬ 
sertion of right in the government to take the prop¬ 
erty thbre taken without compensation, but it was 
admitted that the title to the property in question 
was in the plaintiff. There was simply a denial of 
any damage to the plaintiff, and the court there 
referring to and quoting from the Great Falls Case , 
said: 

“Even if the Sccretarv’s survev and map, and 
the 1 publication of the Attorney General’s notice 
did not, in strict law, justify the former in tak¬ 
ing possession of the land and water rights in 
question, it was competent for the company to 
waive the tort, and proceed against the Unit'd 
States, as upon an implied contract, it appearing, 
as it does here, that the government recognizes 
and retains the possession taken in its behalf 
for the public purposes indicated in the act un¬ 
der which its officers have proceeded.” 


And on the same page, said: 


“If the right of the patentee was acknowledged , 
and, without his consent, an officer of the gov- 
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eminent, acting under legislative authority, made 
use of the invention in the discharge of his official 
duties, it would seem to be a clear case of the 
exercise of the right of eminent domain, upon 
which the law would imply a promise of com¬ 
pensation.’ ? 


In the case at bar, however, the right of the plain¬ 
tiff is not recognized, but is expressly denied!. 

The most that could be said of the Lvnah case is 
that the government acknowledging the right of the 
plaintiff, he had a right to waive the tort and take 
advantage of the law permitting him to go| into the 
court of claims, where presumably, there was an ap¬ 
propriation available out of which the claim could be 
paid. In this case the Secretary denies that: there is 
any appropriation and denies there is any! right in 
the plaintiff. 


6. (a) Mere Right to Sue and Obtain a Judgment 
Which May or May Not be Paid, is Not an Ade¬ 
quate Remedy for the Taking of Property Con¬ 
trary to the Provisions of the 5th Amendment. 

Again, even if the plaintiff has the right! to go to 
the court of claims, it is not an adequate remedy, 
if the contention of the Secretary is correct], because 
there is no way of enforcing the claim, ijo money 
being provided for it. 

I 

“The remedy at law which precludes! relief in 
equity must be as ‘practicable and efficient to 
the ends of justice and its prompt administration 
as the remedy in equity’ ” Springfield Milling 
Co. v. Barnard & Leas Mfg. Co., 81 Fed. 261, 265; 
Boyce 9 s Ex f rs. v. Grundy, 3 Pet. 210, |215; Oel- 
richs v. Spain, 15 Wall. 211, 228; Preteca v. Land- 
Grant Co., 50 Fed. 674; Foltz v. Railway Co., 


i 


i 

i 
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60 Fed. 316; Hayden v. Thompson, 71 Fed. 60, 
63. 


“It is not enough that there is a remedy at 
law; it must be plain and adequate, or, in other 
words, as practical and efficient to the ends of 
justice and its prompt administration as the 
remedy in equity.” Boyce 9 s Ex 9 rs. v. Grundy, 
3 Pet. 210, 215, 7 L. ed. 655, 657. 


“A remedy at law is not adequate to defeat 
equitable jurisdiction, unless it is as certain, 
prompt, and efficient to the ends of justice as 
the remedy in equity.” Bretest er v. Lanyon Zinc 
Co., 140 Fed. 801; McMullen Lumber Co. v. 
Strother , et al., 136 Fed. 295; Lake Charles Rice 
Mill Co. r. Rice Growers 9 Ass 9 n., 295 Fed. 246, 
certiorari denied, 266 U. S. 69 L. ed. 462; Sisters 
of Holy Name v. Pierce, 296 Fed. 928, affirmed 
268 U. S. 510, 69 L. ed. 1070. 


“If a remedy at law is doubtful, equity will 
not decline cognizance.” U. P. R. JR. Co. v. 
Weld County Comm., 247 IT. S. 282, 62 L. ed. 
1110; Bolder v. Calloway, 267 U. S. 479. 

(b) A Legal Remedy by way of Damages is Never 
Adequate for Interference with an Easement. 


“The particular forms in which * * * in¬ 

adequacy of the legal remedy (in respect to ease¬ 
ments) manifests itself are substantially the same 
as in other torts which equity will enjoin * * * 
irreparable injury, which, here as elsewhere, 
mbans a destructive act to property of such 
peculiar character or use that its loss would not 
be adequately recompensed by the damages a 
jury’s verdict would give. From the nature of 
easements their disturbance, if other than tem¬ 
porary, is necessarily destructive; and because 
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the easement is always connected with tljie use of 
real property, it is generally per se possessed of 
the peculiar quality which is not adequately to 
be paid for in damages. Thus, in grafting an 
injunction against the filling up of part of a 
reservoir, and thereby interfering with the plain¬ 
tiff’s easement in it, the court said: ‘The plain¬ 
tiffs have no adequate remedy at law. In so far 
as the preservation of the reservoir for holding 
water is beneficial to the running of their mill, 
the plaintiffs have the right to maintain jthe same 
according to the agreements, stipulations, condi¬ 
tions, and covenants mentioned. The injury com¬ 
plained of goes to the impairment of tile use of 
the property belonging to the plaintiff.’ 1 ” (Cit¬ 
ing Koenig v. City of Watertown, 104 Vus. 409.) 
“And the same idea is expressed in thisjsentence 
from another case in which the obstruction of 
a right of way was enjoined: * No action of dam¬ 
ages can give adequate redress to a phrty who 
is hemmed in so as to have no passage of egress 
from his own farm/ ” (Citing Nye v. Clark, 55 
Mich. 599.) “The free exercise of the: right to 
an easement is generally essential to the enjoy¬ 
ment or beneficial use of land with which it is 
connected; hence, in most of the cases jin which 
the question of jurisdiction is discussed at all, 
the ground of equitable interference is slaid to be 
the prevention of irreparable injury.” Pomeroy’s 
Equitable Remedies, Sec. 544. 

I 

“A second ground of jurisdiction to enjoin dis¬ 
turbance of easements is the prevention of mul¬ 
tiplicity of suits. * * * It is the element of 

continuance or permanence that causes | repeated 
and harassing litigation, to prevent which is the 
purpose of equity in enjoining because of mul¬ 
tiplicity of suits. * * * A judgment for dam¬ 
ages does not transfer the plaintiff’s property in 
the way to the defendant, as would a judgment 


i 
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in trover or trespass for taking goods. Xor will 

the law restore the enjoyment to the owner. He 

may have repeated actions for damages, and 

neither gain enjoyment nor lose his right thereto. 

The law does not offer an adequate remedy, lie 

is entitled to a remedv that will restore him to 

* 

enjoyment, and is not confined to actions at law 
for damages resulting from obstructions.” Pom¬ 
eroy 9 s Equitable Remedies, Sec. 545. 

“Thus, in a verv recent case the court said: 

7 v 

‘Where the facts are of such a nature as to ren¬ 
der the measure of damages speculative and im¬ 
possible to ascertain with any degree of cer¬ 
tainty, equitable relief is seldom denied. * * * 
And an injunction will be granted also to pre¬ 
vent the taking of an easement for public pur¬ 
poses without first making compensation.” Pom¬ 
eroy’s Equitable Remedies, Sec. 546, citing Me- 
Quiqq v. Cullins, 56 Ohio St. 649; Loivery v. City 
of Pekin, 186 Ill. 387, 57 X. E. 1062, 51 L. K. A. 
301. 


“In dealing with cases of threatened disturb- 
ances of easements the courts apply the require¬ 
ment usual to cases of threatened injuries, viz., 
that there must be immiment danger of the 
wrong occurring.” Pomeroy’s Equitable Reme¬ 
dies, Sec. 550. 


“The character of the threatened injury which 
will justify an injunction is simply that which 
would support an injunction on any ground, if 
it were already being done.” Pomeroy’s Equi¬ 
table Remedies, Sec. 551. 


(c) The Injunctive Jurisdiction Against the Exercise 
of the Power of Eminent Domain is More Liber¬ 
ally used than Relief Against Mere Trespass. 

“It has come to be generally recognized that 
injunction against the unlawful or improper ex- 
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creise of the power of eminent domaija consti¬ 
tutes an independent head of equity jurisdiction, 
uncontrolled in its exercise by the principles 
which regulate injunctive relief against [trespass. 
The constitutional guaranty that ‘property shall 
not be taken for publi-c use without justj compen¬ 
sation’ by agents of the state to whom this power 
is delegated, is deemed to establish alright of 
so high and sacred a character that any threat- 
ened infringment of the right should be re¬ 
strained, without consideration of the inadequacy 
of the legal remedy. Injunction, in this* class of 
cases, is a matter of strict right, not of [equitable 
discretion; although it is true that special equi¬ 
ties, such as acquiescence or estoppel, piay con¬ 
stitute a defense.” Pomeroy’s Equitable Reme¬ 
dies, Sec. 465, citing Payne v. Kansas cjo A. Val. 
R. Co., 46 Fed. 546, 553; Osborne do Co. v. Mis¬ 
souri Par. R. Co., 147 U. S. 248, 37 L; ed. 155, 
Opinion of Chief Justice Fuller. | 

“Granting that the right of compensation ex¬ 
ists in a given case of vacating a stjreet, the 
owner’s right to an injunction until damages are 
paid or secured would seem to depend on the 
usual principles regulating injunction against the 
exercise of the eminent domain power, where the 
abutter’s casements in the street are jtaken or 
impaired.” Pomeroy’s Equitable Remedies, Sec. 
471, p. 786. 

| 

j 

i 

7. Injunction is the Proper Remedy to Prevent Gov¬ 
ernmental Officers from Doing an Unlawful Act. 

Darlington v. Lane, 46 App. D. C. 465, 479; 

Central P. R. Co. v. Lane, 46 App. If). C. 374, 
382, 391, 392 and 393. 

i 

In 77 all v. Lane, 48 App. T). C. 279, this court, while 
recognizing that it would not interfere with; the exer- 

o o 


i 
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cise of legitimate discretion lodged in an official, fur¬ 
ther recognized that where he acted arbitrarily, even 
under discretion, the rule was otherwise, saying, at 
p. 283, “To be sure, where the -Secretary acts minis¬ 
terially or arbitrarily—where it is clear his decision 
has no basis in the law, that he acts outside of the 
law,—the rule is otherwise.” Citing Roberts v. United 
States, 176 U. S. 221, 230, 44 L. ed. 443, 446; American 
School v. Me Annuity, 187 U. S. 94, 47 L. ed. 90, and 
O’Brieii v. Lane, 40 App. D. C. 493, 495. 

8. Injunction is the Proper Remedy to Preserve the 
Status Quo Pending the Decision of the Merits of 
the Case. 

Phillips v. Sager et al., 51 App. D. C., 103, 105, 
where this court said: 

“The rule as to preliminary injunctions to pre¬ 
serve the status quo is clearly stated in Gring v. 
Chesapeake & Delaware Canal Co. (C. C.) 129 
Fed. 996, 1000, where the court said: 

“ ‘It is a general, though not universal, rule, 
repeatedly enforced in this district, that a pre¬ 
liminary injunction will not be granted on ex 
parte affidavits unless in a clear case. The 
rule admits of important exceptions. Those 
exceptions include, among others, cases in 
which the function of the preliminary injunc¬ 
tion is merely to maintain the status quo until 
final decree, where comparatively great injury 
may result from the withholding, and compara¬ 
tively little can flow from the granting, of such 
injunction. In such cases the court regards 
with just discrimination the balance of conveni¬ 
ence and hardship, and, in the absence of a 
final determination of right, aims so to resolve 
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for the time being whatever doubt niay exist 
as to do the most good and the least jharm.’ 

“All that is required to justify the restraining 
order is that the case on its face seem sufficiently 
meritorious to warrant the court in preserving 
the status quo until the controvery can be dis¬ 
posed of on its merits. This is clearly such a 
case. A review of the record convinces us that 
equity and justice require the intervention of the 
court to prevent the sale or disposition of the 
property in question pending the result of the 
action for a partnership accounting . 1 ’ 

It is therefore respectfully submitted thht the in¬ 
junction should have been awarded and the defen¬ 
dants restrained from interfering with tl^e streets 
in which the tracks of the appellant are located until 
just compensation is made to the appellant or pay¬ 
ment therefor provided. 

! 
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